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General Introduction

‘Who Is This Book for?

This book features chapters written by contemporary
scholars doing work in the central topics of the branch
of applied ethics known as bioethics. The chapters are
presented in a debate style with yes and no responses—
often qualified—to core contemporary quandaries in
the field. The book is intended to provoke discussion
and debate for students in ethics, bioethics, and med-
ical ethics classrooms in high school, college, and
professional school.

‘What Is Bioethics?

The English word “bioethics” comes from two Greek
words: bios (Bioc) meaning “life” and ethikos (7O1K6C)
meaning “displaying moral character.” In 1927, Fritz
Jahr used the term in an article, “Bio-Ethik: Eine
Umschau tber die ethischen Beziehungen des
Menschen zu Tier und Pflanze,” which can be trans-
lated as “Bio-Ethics: A Review of the Ethical
Relationships of Humans to Animals and Plants” (Jahr,
1927; Sass, 2007; Goldim, 2009). In that article, Jahr
wanted to extend a “bioethical imperative” to all
forms of life, arguing that we ought to treat other
humans and living things with respect as ends in and
of themselves (Kant, 1785/1998). In 1971, Van
Rensselaer Potter also used the term in his book,

Bioethics: Bridge to the Future (Potter, 1971). He subse-
quently wrote Global Bioethics: Building on the Leopold
Legacy, and in 1995 co-authored the article, “Global
Bioethics: Converting Sustainable Development to
Global Survival” (Potter, 1971, 1988; Potter & Potter,
1995). For both Jahr and Potter, what they referred to
as “bioethics” would be considered today to be the
related branch of applied ethics known as environ-
mental ethics. This area of ethics explores our relation-
ship to the natural world, our duties to preserve and
protect nature, and whether morality extends beyond
humans to animals, other living things, and the entire
biosphere itself (Attfield, 2003; Keller, 2010).
Bioethics, while keenly aware of the ways in which
health 1s shaped by climate and the environment,
is focused today mainly on humans and the issues
that emerge in conducting biomedical and clinical
research, healthcare, and the policies that ought to
govern medicine, nursing, allied health, and the related
biomedical sciences (Caplan, 1992b, 1994, 1997, 1998,
2009; Jonsen et al., 2011). So, while the name “bio-
ethics” derives from scholars seeking to create envi-
ronmental ethics, the history of bioethics is actually
rooted in medical ethics, a branch of applied ethics
concerned with the practice of medicine and health-
care (Ramsey, 1970; Katz, 1984; Veatch, 1989, 2011;
Pellegrino, 2008; Kuhse & Singer, 2009; Pence, 2010).
Given the close connection between bioethics and
medical ethics,some refer to the discipline as biomedical

Contemporary Debates in Bioethics, First Edition. Edited by Arthur L. Caplan and Robert Arp.
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ethics (Beauchamp & Childress, 1979/2009; also
Glannon, 2004; Mappes & DeGrazia, 2005).

The Canon of Bioethics

Bioethics has a subject matter and specific questions
that it has developed near the end of the twentieth
century, and the topics that comprise this subject
matter include:

® abortion;

® contraception;

® cloning;

® genetic engineering and enhancement;

® patenting genes and organisms;

¢ markets for human organs and tissues;

® physician-assisted suicide;

e stem-cell research and therapies;

® defining death;

® in vitro fertilization and reproductive technologies;
® animal experimentation;

¢ clinical trials;

® patients’ rights and informed consent;

® codes of ethics for healthcare professionals;

® psychosurgery and engineering the human brain;
® healthcare access and reform;

® allocation and rationing of scarce medical resources.

Most of these topics are debated by the contributors
to this book. Each core topic is described further in
the introductions to each section, including relevant
reading material. The reader should consult various
other resources in bioethics to get a sense of the scope
and breadth of view on the core topics such as:

Edited books and encyclopedias:

® Encyclopedia of Bioethics, edited by Warren Reich
(Macmillan, 1995);

®  Medical Ethics: Applying Theories and Principles to the
Patient Encounter, edited by Matt Weinberg and
Arthur L. Caplan (Humanity Books, 2000);

®  Encyclopedia of Bioethics, edited by Stephen Post
(Macmillan, 2003);

®  Bioethics: An Anthology, edited by Helga Kuhse and
Peter Singer (Wiley-Blackwell, 2006);

®  The Oxford Companion to Bioethics, edited by Bonnie
Steinbock (Oxford University Press, 2007);
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® The Blackwell Guide to Medical Ethics, edited by
Leslie Francis, Anita Silvers, and Rosamond
Rhodes (Blackwell, 2007);

® The Penn Center Guide to Bioethics, edited by Vardit
Ravitsky, Autumn Fiester, and Arthur L. Caplan
(Springer, 2009);

® Case Studies in Bioethics, edited by Robert Veatch,
Amy Haddad, and Dan English (Oxford University
Press, 2009);

® The Ethics of Research Biobanking, edited by Jan
Helge Solbakk, Soren Holm, and Bjorn Hofmann
(Springer, 2009);

o Tiust and Integrity in Biomedical Research: The Case of
Financial Conflicts of Interest, edited by Thomas Murray
and Josephine Johnston (Johns Hopkins, 2010);

®  DProgress in Bioethics: Science, Policy, and Politics, edited by
Jonathan Moreno and Sam Berger (MIT Press,2010);

® The Oxford Textbook of Clinical Research Ethics,
edited by Ezekiel Emanuel, Christine Grady,
Robert Crouch, Reidar Lie, Franklin Miller, and
David Wendler (Oxford University Press, 2011);

® A Companion to Bioethics, edited by Helga Kuhse
and Peter Singer (Wiley-Blackwell, 2011);

®  Global Justice and Bioethics, edited by Joseph Millum
and Ezekiel Emanuel (Oxford University Press,2012);

® Also see the books in the Basic Bioethics series,
edited by Glenn McGee and Art Caplan (MIT
Press, 1999 to present).

Journals:

Bioethics;

The Hastings Center Report;

Journal of Medical Ethics,

Journal of Medicine and Philosophy;
American_Journal of Bioethics;

Kennedy Institute of Ethics Journal;
Theoretical Medicine and Bioethics;
Cambridge Quarterly of Healthcare Ethics;
Journal of Clinical Ethics.

Bioethics centers maintain websites with useful

information, including:

® Columbia University Center for Bioethics:
o http://www.bioethicscolumbia.org/

® The Hastings Center:
o http://www.thehastingscenter.org/


http://www.bioethicscolumbia.org/

e Kennedy Institute of Ethics at Georgetown
University:
o http://kennedyinstitute.georgetown.edu/

® The University of Pennsylvania Center for
Bioethics:
o http://www.bioethics.upenn.edu/

® The Ethox Centre at the University of Oxford:
o http://www.publichealth.ox.ac.uk/ethox/

e Centre for Monash
University:
o http://arts.monash.edu.au/bioethics/

® MacLean Center for Clinical Medical Ethics at
the University of Chicago

Human Bioethics at

o http://medicine.uchicago.edu/centers/
ethics/library.html
® The Centre for Bioethics of the Clinical Research
at the Institute of Montreal:
o http://www.ircm.qc.ca/Pages/IR CMDefault.
aspx?PFLG=1036&lan=1036
® Berman Institute of Bioethics at Johns Hopkins
University:
o http://www.bioethicsinstitute.org/
® The Brocher Foundation:
o http://www.brocher.ch/en/publications-1/

Motivations for Topics in Bioethics

The core topics of bioethics oftentimes emerged as a
result of the moral outcry elicited by some highly pub-
licized practice, event, or series of events in biomedi-
cine or clinical research that actually (or potentially)
harmed people, animals, or even the biosphere. In this
respect, the topics in bioethics are no different than any
ethical topic that has emerged in the course of human
history (Cavalier et al., 1989; MacIntyre, 1998).

For example, the Nazi experimentation on humans
that took place between 1939 and 1945, where peo-
ple were subjected to various hazardous and horrific
experiments often designed to assist in the advance-
ment of military medicine and the physician-directed
racial euthanasia campaigns of the Nazis, raised many
questions about the ethics of those involved (Caplan,
1992a; Conot, 1993; Annas & Grodin, 1995; Lifton,
2000; Spitz, 2005). During and after the Nuremberg
trials (1946—1949), where numerous Nazis were tried
for a variety of atrocious crimes, the Nuremberg

Code was devised and codified in response to the
systematic abuse of human subjects in research. The
Code, which was in reality the decision in one of the
trials of German doctors, includes basic biomedical
principles related to human experimentation (clinical
research) such as absence of coercion in recruiting
subjects, the necessity of informed consent, non-
maleficence toward participants in experiments, and
the correct formulation of a scientific protocol
(Weindling, 2004; Schmidt & Frewer, 2007; NIH,
2011a).

It would seem that anyone who lived during the
middle of the twentieth century and was made aware
of the Nazi human experimentation would sympa-
thize with the Jewish slogan that refers to the atroc-
ities of the Holocaust and murder fueled by racism
and anti-Semitism: Never Again! However, the US and
the world were shocked to hear in 1972 that, for 40
years, an experiment monitoring the effects of syphilis
upon poor, rural, and illiterate African-American
men—who, having been lied to by researchers, thought
they were being treated for the disease but in fact
were not—had been conducted by the US Public
Health Service and Centers for Disease Control and
Prevention. The Tuskegee Syphilis Experiment—so
named because Tuskegee Institute was a willing
participant—began as an observational study in 1932
with 600 African-American men, 399 with syphilis
and 201 without the disease. In 1972, when the study
became known through whistle-blowing in the
media, 74 of the 600 men were still alive. Concerning
the original 399 men with syphilis, 28 died of syphilis,
and 100 died of syphilis-related complications, while
40 of their wives were infected with syphilis, and 19
of their children were born with syphilis (Jones, 1992;
Reverby, 2009). What makes this experiment all the
more insidious is the fact that, by 1945, penicillin was
being mass-produced in the US to treat diseases like
syphilis, and the infected men in the experiment
easily could have been treated after 1945; and many
lives would have been saved as well as much pain and
suffering avoided (Katz & Warren, 2011).

In response to the Tuskegee Syphilis Experiment as
well as increased public awareness of other unethical
experiments conducted in the US and in other coun-
tries (Beecher, 1966), in 1974 the National Research
Act (Pub. L. 93-348) of the US established the
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National Commission for the Protection of Human
Subjects of Biomedical and Behavioral Research
(1974-1978), and in 1979 the Commission issued a
landmark document for biomedicine or clinical
research called, “The Belmont Report: Ethical
Principles and Guidelines for the Protection of
Human Subjects of Research.” It was named “The
Belmont Report” for the Smithsonian Institution’s
Belmont Conference Center (Elkridge, MD) where
the Commission met in February of 1976 when first
drafting the report (Childress et al., 2005; NIH,
2011b).The Belmont Report affirmed all of the basic
bioethical principles found in the Nuremberg Code,
as well as articulated other principles, including the
principle of justice whereby “equals ought to be
treated equally” The report called for peer review of
all studies to insure that the risk/benefit ratio involved
made moral sense and that the informed consent of
subjects was adequate. Unfortunately, there are
numerous cases of unethical human experimentation
US and other
throughout the twentieth century, and these cases

documented in the countries
form the basis for a central topic in bioethics (Moreno,
2000; Dresser, 2001; Goliszek, 2003; Guerrini, 2003;
the papers in Hawkins & Emanuel, 2008).

Scandal was not the only driver of bioethics.
Controversy plays a key role in the development of
the field as well. Although abortion has been practiced
by numerous cultures throughout human history and
even can be traced to a Chinese medical text from the
reign of Shen Nung (2737-2696 BCE), and although it
is true that, by 1970, scholars had already been
debating the abortion issue as a result of increased rec-
ognition of women’s reproductive rights, improve-
ment in abortion technology, many ER instances of
bungled backroom abortions, and the American
Medical Association’s call to decriminalize abortion in
the US (Noonan, 1970; Thomson, 1971; Warren,
1973), it was the landmark decision by the US
Supreme Court to disallow many state and federal
restrictions on abortion in Roe v. Wade (410 US 113)
in 1973 that brought bioethical attention to the
abortion issue (Jonsen, 1998; Jofte, 2009). And with
that attention, another topic in bioethics was
solidified.

Technological innovation has also driven the emer-
gence of bioethics. Although Willem Kolff is credited
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with inventing the first kidney-dialysis machine (he
also helped invent the artificial heart and heart-lung
machine, as well as invented an artificial eye and ear,
and the intra-aortic balloon pump), it was Belding
Scribner who improved upon Kolff’s machine and
opened the first center devoted to dialysis, the Seattle
Artificial Kidney Center, in 1962 (Pietzman, 2007;
Brown, 2009). Since there were a limited number of
machines in the center and many more patients who
needed dialysis in order to live, ethical questions
related to who should receive dialysis emerged imme-
diately (Jonsen, 2000, pp. 104-106; also Katz &
Capron, 1982; Emanuel, 1991; Elger et al., 2008).
Harvard medical researchers, Philip Drinker and
Louis Agassiz Shaw, invented the “iron lung” in 1927
to assist or restart breathing in individuals; but even
with John Emerson’s improvements on the mechanism
in 1931, iron lungs were big, bulky, and expensive to
operate. Simple, hand-operated, bag valve mask venti-
lators began to be used by doctors and others in 1953;
but they suffered from the obvious problem of having
to be constantly squeezed by someone (Gorman, 1979;
Laurie, 2002; Ambu, 2011). In 1971, Siemens intro-
duced the medical world to a small, fairly quiet
electronic ventilator—the SERVO 900
models soon became a staple in ERs, then in ambu-
lances, too (Maquet Critical Care, 2001, 2005). The
electronic ventilator now could be used to assist

and various

someone in their breathing, potentially indefinitely,
and this occurred regularly for people in comas. The
extended use of a ventilator (usually in combination
with a feeding tube) has been the source of much
debate, and cases of people in persistent vegetative
states requiring ventilators and feeding tubes—such as
the widely publicized cases of Karen Ann Quinlan,
who lived with a feeding tube in a persistent vegetative
state from 1975 to 1985, and Terri Schiavo, who lived
with a feeding tube in a persistent vegetative state from
1990 to 2005—cause people to think about the extent
to which these biomedical technologies are ethically
appropriate or not (Armstrong & Colen, 1988;
Buchanan & Brock, 1990; Caplan et al., 2006).

By the end of the twentieth century, women were
giving birth to so-called “designer babies,” which is a
negative term really, but refers to babies who have
been born after having their embryos screened for
genetic diseases through methods of pre-implantation



genetic diagnosis (PGD). PGD requires in vitro
fertilization (IVF) techniques to obtain the embryos
for the screening, and IVF itself is its own bioethical
topic surrounded by arguments and controversy
(Cook-Deegan, 1996; Buchanan et al., 2000; Skloot,
2010). In 1990, Debbie Edwards gave birth to twin
girls in Hammersmith Hospital in London after hav-
ing been implanted with female embryos that had
been screened by Drs Alan Handyside and Norman
Winston utilizing methods of PGD. Given Edwards’
medical history, there would have been a 50% chance
that a baby boy would have developed brain damage
and die young, so she turned to Handyside, Winston,
and PGD to ensure that she would give birth to a
baby girl (Maugh, 1990; Handyside et al., 1992). One
can imagine screening embryos so as to “design” the
kind of child we want—affecting intelligence, height,
eye color, looks, etc.—so it is easy to see how the
moniker has been applied (see the papers in Savelescu
& Bostrom, 2009; Harris, 2007).

PGD has also been used to screen embryos when a
mother wants to give birth to a child who can act as a
“savior sibling” by providing a cell transplant to a
sibling who sufters from a disease like anemia or leu-
kemia. In 2000, a young girl named Molly Nash
received stem cells from the umbilical cord of her
newborn brother (whose tissue type had been
screened as an embryo), and the stem cells were suc-
cessful in treating Nash’s Fanconi anemia (Wolf et al.,
2003; Marcotty, 2010).

Still more fascinating, at the American Society for
Reproductive Medicine’s 2007 annual meeting, it was
announced that researchers used a virus to add a gene,
a green fluorescent protein, to an embryo left over
from assisted reproduction (Zaninovic et al., 2007;
CelINEWS, 2008). Many take this to be the first doc-
umented case of genetic modification of a human
embryo. The kind of genetic engineering of the traits
in these examples fits squarely as a key topic in the
realm of bioethics, as a question like,“Are doctors and
scientists justified in playing god or altering the course
of nature with respect to living things, especially
human beings?” becomes front and center (see the
papers in Magnus et al., 2002).

Dr Jack Kevorkian died on June 3, 2011 at the
age of 83. His actions caused the controversial topic
of physician-assisted suicide to be part and parcel of

contemporary bioethics. He was a medical doctor with
a specialty in pathology who claimed to have assisted
over 130 people with their own suicides. He invented
and used the Thanatron (named after the Greek god
that personifies death, Thanatos), a device that allowed
one to push a button that released deadly potassium
chloride into one’s body intravenously, and the
Mercitron, a device that employed a gas mask that
could be filled with carbon monoxide to let people kill
themselves (Kevorkian, 1988; Roscoe et al., 2000;
Dowbiggin, 2003; Nicol & Wylie, 2005; Schoifet,2011).

The Hippocratic Oath is something that every
medical school student knows about. The oath specif-
ically asks the new doctor to promise £mi dnAncet 6¢
kol adikin eip&etv, “to refrain from doing harm”
(AMA, 2001, 2004; Magner, 2005). So, when
Kevorkian assisted in the suicide of Janet Adkins in
1990 with the Thanatron—his first assisted suicide—
many utilized the ethical obligation to “refrain from
doing harm” to condemn his actions (Kass, 1989;
Hartmann and & Meyerson, 1998; Somerville, 2001).

Morally, it is one thing to assist in a suicide by
providing the person who wishes to do so with
instruction and a device that they may activate on
their own. It is ethically different if someone adminis-
ters a lethal injection seeking to kill a person.
Kevorkian killed a severely disabled man, Thomas
Youk, on September 17, 1998, and taped his behavior
for later broadcast on national television. His involve-
ment in homicide resulted in a second-degree murder
conviction and over 8 years of prison time (Johnson,
1999). Still, many argue that Kevorkian’s lethal injec-
tion was a sympathetic action, along the lines of the
Scottish doctor, John Gregory’, claim—made in the
beginning of the nineteenth century—that a doctor,
like any other human being, needs to have a “sensi-
bility of heart which makes us feel for the distresses of
our fellow creatures, and which, of consequence,
incites in us the most powerful manner to relieve
them” (Gregory, 1817, p. 22).

The 1972 play and 1981 movie by the same name,
Whose Life is It Anyway?, 1s a fictional story about a
man who becomes paralyzed from the neck down
after a car accident and wants to end his own life, and
he offers several arguments in favor of his position,
including the “I have a right to do with my body what
I want to” argument (also see Berg et al., 2001; Annas,
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2004, 2011). This popular story was solidly planted in
the American psyche when Dr Kevorkian assisted in
Adkins’ suicide in 1990 and, not only did fiction
become reality, but a bioethical “hot-button” topic
became fodder for discussion, dialogue, and debate.

In this introduction, we could speak about the moti-
vations for all of the topics in bioethics, but because of
space limitations, we are unable to do so. Bioethics has
a varied and complex history that would take several
lifetimes to ingest completely, but a great place to start
is with Albert Jonsen’s The Birth of Bioethics (Jonsen,
1998) andVincent Barry’s Bioethics in a Cultural Context:
Philosophy, Religion, History, Politics (Barry, 2012).

The Classification of Bioethics

Concerning its classification within the general disci-
pline of Western philosophy, bioethics is usually envi-
sioned as a branch of applied or practical ethics, along
with environmental ethics, business ethics, legal ethics,
engineering ethics, and cyberethics (there are others).
Applied ethics, metaethics, and normative ethics are
branches of ethics or moral philosophy, and ethics,
political philosophy, metaphysics, epistemology, and
logic are understood to be the classical branches of
Western philosophy (Copleston, 1994; Jones, 1997;
Solomon, 2005). Metaethics deals with issues such as
the nature of moral knowledge, the proper grounds
for justifying moral claims, the metaphysical/
ontological status of moral norms and entities, and
cultural and ethical relativism (Bok, 2002; Jacobs,
2002; Miller, 2003; for a discussion of relativism in
relation to bioethics, see Macklin, 1999). Normative
ethics deals primarily with the development, investiga-
tion, and critique of various ethical/moral theories
such as religious-based deontology, ethical egoism,
Kantian deontology, utilitarianism, natural rights
theory, and virtue ethics (Kagan, 1997; Fieser, 1999;
Pojman, 2005; Kamm, 2006; for application of nor-
mative ethical theories specifically to bioethics, see
Pellegrino & Thomasma, 1981; Powers & Faden,
2006;Veatch, 2011). As the name suggests, applied ethics
is primarily concerned with the application of eth-
ical/moral theory to practice insofar as the actions
and interactions of humans (as well as the interactions
of humans with animals and the biosphere) in the
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realms of professions, institutions, and public policy
generate ethical problems and dilemmas that are in
need of solutions and resolutions (McGee, 1999;
Cohen & Wellman, 2005; LaFollette, 2006).

Figure 0.1 represents a partial taxonomic classification
of bioethics, and we are aware that there are many
other philosophical disciplines and sub-disciplines not
shown, as well as that it is possible to classify the disci-
pline of Western philosophy by historical time periods
or major movements.Also, note that the figure attempts
to represent the idea that bioethics could also be called
biomedical ethics, and that medical ethics could be
considered a species of bio(medical)ethics.

A Philosophical Discipline

Although doctors, nurses, clinicians, lawyers, biologists,
theologians, and other researchers make valuable con-
tributions to it, bioethics is first and foremost a
philosophical discipline concerned with “issues that
emerge in conducting biomedical and clinical research,
healthcare, and the policies that ought to govern med-
icine, nursing, allied health, and the related biomedical
sciences,” as we noted in the definition of bioethics
above. And we also saw that bioethics is a branch of
applied ethics, which is a branch of ethics, itself a
branch of Western philosophy; thus, if the classification
is correct, the basic features, properties, and character-
istics of Western philosophy should be present in bio-
ethics. This means that the principles of correct
reasoning and logic trumpeted and championed by the
philosopher—including the formation of sound or
cogent arguments, complete with objective evidence
that any rational person could assent to—should not
only act as the primary tool utilized in discussing the
topics in bioethics, but also provide thinkers with a
level playing field, so to speak, where ideas and argu-
ments can be respectfully explained, analyzed, debated,
evaluated, and critiqued. Anyone, regardless of ide-
ology, world view, or perspective, is welcome to play
on the field, provided they play by the rules of correct
reasoning and logic. Beauchamp and Childress
(1979/2009) aftirm this philosophical approach in the
first chapter of their famous work in bioethics, Principles
of Biomedical Ethics, as does H. Tristram Engelhardt
(1986/1996) 1n the first two chapters of his book, The
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Foundations of Bioethics. Of course, as Dan Brock (1993,
pp- 414—416) notes in the final pages of his book, Life
and Death: Philosophical Essays in Biomedical Ethics, phi-
losophers have a bad reputation as being “unrealistic,
head in the clouds, ivory tower academics;” however,
as Brock also notes, philosophers have made important
contributions to bioethics and the public policies gen-
erated from this important discipline.

Dealing with Hot-Button Issues

The topics discussed in bioethics are some of the most
emotionally charged of all of the disciplines in applied

ethics—abortion, suicide, stem-cell research, the allo-
cation of scarce vital organs, and socialized medicine,
for example, are ‘“hot-button” issues for most
Americans (see Steinbock, 1996; Caplan & Coelho,
1998; Meisel & Cerminara, 2004; Angell, 2005;
Callahan & Wasunna, 2006; George & Tollefsen, 2008;
Callahan, 2009). While it is important to be sensitive
to these emotions, the bottom line is that reason
motivated by a sincere desire to find common moral
ground ought to drive bioethical reflection and
discussion. One of the authors in this book, Jeffrey
Reiman, puts the point a little differently in his
chapter defending abortion: “People’s moral beliefs
may be influenced by emotions, aftections, and fears,
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which may distort people’s judgment so that they
believe what is not rationally grounded ... We want
an answer (to a moral question) that we have good
reason to believe is true; and we must recognize that
what people actually believe may be false.”” The reader
will see that the chapters of this book have been writ-
ten by philosophers and other thinkers who engage in
the debates adhering to the principles of correct
reasoning and logic—or, at least they attempt to
adhere to them, and are called out by an interlocutor
when they violate a principle.

‘We hope that students and scholars of bioethics alike
will benefit from the material in this book. Best in your
reading, research, reflection, thinking, and bioethical
decision-making.—Art Caplan and Robert Arp
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Part 1

Are There Universal Ethical Principles
That Should Govern the Conduct
of Medicine and Research

Worldwide?

Introduction

If the question that forms the basis for the debate in
this section were “Are there universal ethical princi-
ples that do in fact (rather than should) govern the
conduct of medicine and research worldwide?” the
answer would prima facie be no, and the matter
likely settled by appealing to data and facts contrast-
ing the current ethical justifications for the medical
practices of one group, culture, or nation with
another (or several groups, culture, or nations). For
example, female genital mutilation (FGM)—defined
by the World Health Organization (WHO) as “all
procedures that involve partial or total removal of
the external female genitalia, or other injury to the
female genital organs for nonmedical reasons”—is
not practiced in the mainstream medical commu-
nities of the US and many other countries based
primarily on ethical reasons pertaining to principles

of autonomy, beneficence, and nonmaleficence. By
contrast, the WHO estimates that, as of February
2010, between 100 and 140 million girls and women
worldwide have had some form of FGM, and in
many of the countries where FGM is practiced there
are oftentimes religious, ethical reasons given as justi-
fication for the procedure (Boyle, 2002; Skaine, 2005;
WHO, 2010). So, by virtue of the fact that FGM is
practiced in certain societies around the world, it is
apparent that principles of autonomy, beneficence,
and nonmaleficence are not governing the conduct
of medicine and research worldwide; conversely, by
virtue of the fact that FGM is not practiced in
societies such as the US, it is also apparent that
certain religiously based ethical principles also are
not governing the conduct of medicine and research
worldwide. And there are many other conflicting or
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contradictory medical and biomedical practices
worldwide that can be pointed to as examples of the
fact that there seem not to be universal ethical prin-
ciples governing these practices (Young, 2006;
Unschuld, 2009; Caplan, 2010).

A cultural anthropologist, sociologist, psychologist,
or any other researcher can look at medical and
biomedical practices worldwide and note descriptively
that it is the case that there are not universal ethical
principles governing these practices. Although, we
must be cautious here since many thinkers who have
argued for one version or another of soft universalism
have attempted to show that there are in fact a handful
of universal ethical principles in existence, but that
these principles make themselves manifest in culturally
grounded ways, giving the mere appearance of being
relative (Foot, 1979/2002; Nussbaum, 1993; Walzer,
1994; Bok, 2002; Miller, 2002). In any event, the bio-
ethician (and any other thinker, for that matter), as phi-
losopher, can look at medical and biomedical practices
worldwide and question whether prescriptively there
should be universal ethical principles governing these
practices. Consider FGM again. The number of good
arguments against FGM that appeal to (ostensibly)
universalizable principles of autonomy, beneficence,
and nonmaleficence would seem to suggest that prac-
titioners of FGM either are unaware of these princi-
ples, knowingly disregarding them, or may be pressured
into disregarding them due to cultural or religious
factors (Nussbaum, 1999; Cohen, Howard, and
Nussbaum, 1999; Gruenbaum, 2001). In other words,
it can be argued that these ethical principles (and laws
emerging from them) should be guiding medical prac-
tice worldwide such that FGM stops occurring alto-
gether, no matter what the culture or social situation.

Immanuel Kants (1724-1804) deontological moral
theory, with its emphasis upon autonomy, respect
for persons, and blind justice, as well as John Stuart
Mill’s (1806—1873) utilitarian moral theory, with its
emphasis upon bringing about the most nonharmful
(and hence, pleasurable) and beneficial consequences to
a person (or sentient being) affected by an action, have
acted as the basis for practical moral decision-making
since the theories were formulated in the eighteenth
and nineteenth centuries (Kant, 1785/1998; Mill,
1861/2001; Korsgaard, 1996; Baron, 1999; Hooker,
2000). And many of the standard philosophical
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arguments against FGM appeal to Kant and/or Mill,
in one form or another (Nussbaum, 1999; Cohen
et al., 1999; Wallis, 2005; Bikoo, 2007; Burkhardt
and Nathaniel, 2008; cf. Lander, 1999). The
principles emerging from these theories were affirmed
in the Nuremberg Code (1946-1949), The Belmont
Report (1979), and Tom Beauchamp and James
Childress” famous work, Principles of Biomedical Ethics
(NIH, 2011a, 2011b; Beauchamp and Childress,
1979/2009), which has become a standard reference
work for medical and other bioethical decisions. Given
the wide rational appeal and application of these
principles to multiple practical issues—bioethical or
otherwise—along with their success in application in
terms of conflict resolution and just policy making in
numerous countries, it can be argued that they are the
types of universal ethical principles that should govern
the conduct of medicine and research worldwide.

In fact, in the first chapter of this section Daryl
Pullman affirms what he calls the principle of respect
for human dignity, which he argues is present most
clearly in Kant’s moral philosophy and acts as the
foundation for any moral decision. Thus, it is
Pullman’s contention that not only is a respect for
human dignity actually at work universally in moral
decision-making (descriptively), but also that it
should be at work universally in moral decision-mak-
ing (prescriptively) (also see Walzer, 1994; Macklin,
1999; Bok, 2002). “Our concept of morality is pred-
icated on the assumption of the intrinsic moral
worth or dignity of humanity,” Pullman notes, and
the “essence of morality is to guard, protect, and
advance this fundamental value.” To bolster his posi-
tion, Pullman appeals to a well-known strategy that
has been used against proponents of ethical rela-
tivism who think that it is not possible for one group,
society, or culture to criticize morally the actions of
another group, society, or culture (see Harman,
1975/2000, 1984/2000, 1996), namely, without at
least the principle of respect for human dignity, there
is “no way to measure moral progress or regress, and
no basis for judging the actions of other nations,
social groups, or even individuals as either morally
praiseworthy or blameworthy.”

“It might seem surprising to demand of ethical
principles that they be universal, given that most
moral decision-making will concern those fairly close



to us: ourselves, our extended family, plus a relatively
small community of friends, work associates, and
acquaintances.” So claims Kevin Decker in the second
chapter of this section. While Decker maintains that
he is no ethical relativist, as a pragmatist who thinks
that moral judgments and actions are intimately
connected and circumstantially grounded, he does
subscribe to David Wong’s (1993) view that “moral
truth and justifiability, if there are any such things, are
in some way relative to factors that are culturally
and historically contingent” (p. 442). Principles are
just “one part of a balanced breakfast” when making
a moral decision, claims Decker, along with other
factors such as would be considered by the typical
(consequences) and ethicist
(character), among others. And while principles can
be appealed to in some group, society, or culture, it
seems inaccurate and illegitimate to maintain that

utilitarian virtue

principles are or should be universally binding.
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Chapter One

There Are Universal Ethical Principles
That Should Govern the Conduct
of Medicine and Research

Worldwide

Daryl Pullman

In this chapter, I defend the claim that the very notion of morality requires the recognition of at least one overarching,
universal moral principle that I call the principle of respect for human dignity. 1 begin by placing the contemporary universalist
versus particularist debate in historical perspective, demonstrating that the current discussion is a continuation of a long-
standing argument in moral philosophy. I then outline the conception of human dignity that underwrites the universal
principle defended here, arguing that some such overarching principle is essential to the very notion of morality.
Nevertheless, while the principle of respect for human dignity acts to constrain moral discourse in the broad sense,
I demonstrate that the notion of human dignity is nevertheless amenable to particularist interpretations and applications.

Introduction

It is fitting that a book dedicated to contemporary
debates in bioethics should open with a discussion of
one of the most basic and fundamental questions in
moral philosophy, namely, whether there are or can be
any universal moral principles. How one responds to
this question indicates a great deal about what one
thinks about the nature of morality, the process or
moral reasoning, the goals of moral discourse, and the
possibility of moral progress. Indeed, this question has
implications for the nature of the relationship bet-
ween ethics and the law and the rule of law locally,
nationally, and internationally.

In this chapter, I will defend the claim that there is
at least one universal moral principle that has been

described variously in the history of moral philosophy
(at least since Kant, 1785/1948) as the principle of
humanity, principle of respect for persons, and principle of
human dignity. This is not to say that all of these for-
mulations are equivalent; anyone who has read even a
little philosophy has discovered that philosophers are
wont to make distinctions and to write treatises on
the same, even though such distinctions at times make
little if any practical difference. Nevertheless, for the
purposes of this discussion, these various formulations
of what might be termed the fundamental principle of
morality will be treated as roughly equivalent. I will
focus on the concept of human dignity in an attempt
to demonstrate both the necessity of some such gen-
eral principle to our understanding of the nature of
morality and the process of moral discourse, as well as
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to outline how such a general moral principle is
nevertheless amenable to more particular and local
interpretations and applications. Although the con-
cept of human dignity has been much discussed and
debated in recent years, it is still invoked widely in
various national and international ethical and legal
codes, including many that pertain to healthcare and
health research. Combining aspects of the various for-
listed
defended here will be called the principle of respect for

mulations above, the universal principle
human dignity.

Now;, such a general principle is admittedly abstract,
and it is not immediately clear what it captures in
terms of moral content, or how the principle would
be applied to give moral guidance in specific cases.
Defenders of principlism, or some version of it, generally
argue that more specific action guiding principles are
derived from some such fundamental principle. For
example, Downie and Telfer (1969) refer to particular
principles that deal with such actions as truth-telling
and promise-keeping—and the many other specific
requirements of morality—as reflecting the existence
of moral rules, while the general, universal principle
(respect for persons is their preferred formulation) serves
as the “supreme regulative principle” for such specific
rules (p. 15). A similar taxonomy underlies the famous
four principles of bioethics—autonomy, beneficence,
nonmaleficence, and justice—popularized in various
editions of Beauchamp and Childress’ (1979/2009)
Principles of Biomedical Ethics. However, we cannot
simply assume the existence either of some universal
moral principle or of any specific requirements of
morality per se, for there are those who deny the
existence of both (Rorty, 1989; Dancy, 2004).

Particularism is the view that there are no general,
universal moral principles that apply to all cultures;
neither does moral reasoning consist in looking to
such general principles for guidance when deciding
on a morally appropriate act in any given situation. ‘I
do not think there are any plain moral facts out there
in the world,” states Richard Rorty (1989), “nor any
truths independent of language, nor any neutral
ground on which to stand and argue that either tor-
ture or kindness are preferable to the other” (p. 173).
According to the particularist, what is “right” or
“wrong” is culturally or situationally relative; as such,
a reason that might be given to claim that a certain
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act is right in one situation might, in a different
circumstance, serve as a reason to argue that the same
action is wrong (Dancy, 2004). This being the case,
particularism is akin to one or more species of ethical
or moral relativism (Benbaji & Fisch, 2004; Capps et al.,
2008). If the claim we are defending is that there are
universal moral principles (at least one, in any case)
that apply irrespective of particular context, then
arguments must be martialed in support of that claim.
The purpose of this chapter is to outline such an
argument.

In what follows, I begin by describing the current
universalism versus particularism debate in moral phi-
losophy, a debate that has been ongoing in various
guises for much of the history of Western philosophy.
As Daniel Callahan (2000) has noted: “There are only
a limited number of ways of understanding morality,
most of them by now historically repetitive. They may
be dressed up in new clothes, or have had their hair
cut since last year, but in their most naked state they
have a familiar looking visage: haven'’t I seen that face
somewhere before?” (p. 37).

Given this rich and somewhat repetitive history, it
would be presumptuous to suggest that some original
insights on this age-old argument are about to be pre-
sented here. Nor will we cover all of the key historical
and intellectual moments that have brought us to
where we are today. Nevertheless, it will be necessary
to touch upon a few historical details, particularly as
they relate to the concept of human dignity, in order
to appreciate some of the key differences in the
understanding of the nature of morality and the pro-
cess of moral reasoning that underlie the current
debate. The latter part of the chapter will elaborate
the claim that the very notion of morality requires at
least one universal moral principle, which, for present
purposes, is labeled the principle of respect for human
dignity.

The Universalism—Particularism Debate
in Historical Perspective

Almost two decades ago, physician-ethicist Edmund
Pellegrino (1993) published a short article titled
“The metamorphosis of medical ethics,” in which he
recounted briefly the history of medical ethics and the



major changes in theoretical and critical perspectives
then occurring that he believed threatened to reshape
bioethics in succeeding years. In recounting this
metamorphosis, Pellegrino divided the history of
medical ethics into four overlapping periods: the qui-
escent period, the period of principlism, the period of
antiprinciplism, and the period of crisis. By far the
longest is what he called the quiescent period stretching
all the way from Hippocrates in ancient Greece until
the 1960s in the United States—a period that he
believed was enriched over the centuries by contact
with Stoic and religious traditions.

The 1960s saw the advent of modern, technologi-
cally driven medicine and with it the ethical chal-
lenges presented by such developments as artificial
ventilation, nutrition, and hydration, the allocation of
expensive and scarce resources like kidney dialysis,
and many other complex problems. On Pellegrino’s
reading, the 1960s and 1970s saw the beginnings of a
metamorphosis in which the quiescent period of bio-
ethics was subjected to critical philosophical inquiry
and when a second period of principle-based ethical
theories reshaped the virtue-based ethic of the
Hippocratic tradition. This, to use the now familiar
terminology, was the rise of the period of principlism.
However, by the early 1990s, Pellegrino believed this
period had already come to an end. Indeed, in his
view, modern medical ethics was then at the end of a
third period of antiprinciplism, in which competing
moral theories were challenging the primacy of prin-
ciples in bioethical decision-making.

According to Pellegrino, the fourth period of this
metamorphosis, which he dubbed a period of crisis,
was just beginning at the time he wrote his article, a
period in which “the conceptual conflicts in ethics
and the scepticism of moral philosophy challenge the
very idea of a universal, normative ethic for medicine”
(p- 1158). It is this supposed period of crisis that serves
as the backdrop to the present volume of contempo-
rary debates in bioethics, and gives rise to the question
of the very existence of universal moral principles
discussed here.
ethics that
Pellegrino describes occurred over a period of little

The metamorphosis of medical
more than three decades at the end of the twentieth
century. However, this rapid transformation serves as a
kind of microcosm for a much larger and longer

debate that has animated the history of moral
philosophy from ancient times forward, culminating
to some extent with the Enlightenment (see
Maclntyre, 1981, especially Chapters 1-6). What
Pellegrino describes then as a quiescent period for
medical ethics, was an often-tumultuous period as far
as the broader history of moral philosophy is
concerned. The Enlightenment project of establishing
morality on a solid rational base thus parallels
Pellegrino’s period of principlism. Indeed, Kant’s
(1785/1948) categorical imperative—particularly the
practical formulation that requires that we “treat
humanity, whether in our own person or in that of
any other, never simply as a means, but always at the
same time as an end”’—is still considered by many as
the quintessential moral principle.

However, just as Pellegrino’s period of principlism
gave rise almost immediately to an antiprinciplist
backlash, the post-Enlightment period, beginning in
the late eighteenth century and stretching all the way
to the post-modern present, has been one of contin-
uous philosophical debate about the nature of
knowledge in general, and the possibility of moral
knowledge in particular. Thus, Pellegrino’s period of
crisis for contemporary bioethics, which started a
mere two decades ago, has its roots in the previous
two centuries of what might be described variously as
a post-Enlightenment era of epistemic, existential, and
moral turmoil.

Whether we are now in a period of a particularly
acute moral crisis is thus a matter of perspective.
Antiprinciplists and particularists will not see the
current state of moral knowledge, whether in bioethics
or otherwise, as a matter of crisis, as this is all there is
as far as morality is concerned.To put the point some-
what facetiously, since in principle there are no moral
principles, there cannot be a crisis if no principles can
be established. Supporters of principism, on the other
hand, may or may not see this as a crisis. On the one
hand, some like Pellegrino will see the rejection of
principlism in bioethics as the loss of a basis of moral
authority, opening the door to unbridled relativism
and the potential for anarchy and nihilism, as far as
ethics is concerned. Others, however, will see the
current anti-principlism backlash as just one more
skirmish in a larger intellectual debate that has been
ongoing since the Enlightenment, if not longer.
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Despite such sceptical attacks on knowledge in
general, and moral knowledge in particular, science
has continued to advance, and even moral sceptics like
Rorty (2007) admit that post-Englightenment devel-
opments such as the abolition of slavery and the
emancipation of women represent genuine moral
progress. On this latter view, then, the current period
in bioethics does not represent any particular crisis,
but is rather one more chapter in an ongoing debate
about the nature and possibility of moral knowledge.
An equally facetious way of characterizing this latter
perspective is that since, in principle, moral thinking
requires principles (at least one, in any case), there can
be no crisis occasioned by the particularist’s supposed
rejection of principlism.

The position defended here is that the very idea of
morality requires the existence of at least one over-
arching moral principle that we have called the prin-
ciple of respect for human dignity. In order to appreciate
the nature of this claim and the notions of moral
knowledge, the process of moral reasoning, and the
goals of moral discourse to which it gives rise, we
need to touch briefly on some of the key historical
developments of the concept of human dignity which
culminated in the Enlightenment thinking of Kant
and his contemporaries, and which are reflected in
subsequent philosophical debates still ongoing today.

Emergence of the Concept of
Human Dignity

Although the actual phrase human dignity first appears
in Renaissance literature only shortly before the
Enlightenment, the ideas of human excellence and
superiority over the rest of nature have existed since
antiquity. Greek and Judeo-Christian notions of
human superiority thus represent the roots of the
Western concept of human dignity, albeit with
decided ethno-centric and religious overtones. Thus,
the human excellence mentioned in Hellenistic
thought tends to focus on Greek superiority over
other barbarous peoples, while the Judeo-Christian
variety focused on those who found salvation through
the Church. In the early Middle Ages, Christian
theology and Greek philosophy merged, first in neo-
Platonic interpretations of the gospel such as that of
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St. Augustine, and later, after the rediscovery of
Aristotle in the West, in the philosophical theology of
St. Thomas Aquinas. It is this hybrid notion of human
superiority and excellence that gave rise to the notion
of human dignity that was crystalized eventually in
Renaissance humanism (Baker, 1947; Kristeller, 1972).

The exaltation of human beings simply because of
their humanity rather than as god-like beings thus has
its birth in Renaissance humanist thought, albeit with
strong religious overtones. However, with the advance
of scientific knowledge during the Enlightenment,
there was increasing emphasis on the regularities of
nature discoverable by human reason, and a concom-
itant de-emphasis of the centrality of divine law. Once
the idea of Natural Law came to be formulated in
terms of subjective rights inherent in individual
persons—as it did, for example in the thought of
John Locke—it made sense to think of human beings
as worthy of respect simply on the basis of their being
human.

The challenge for eighteenth century moralists,
like Hume, Kant, and their contemporaries, was to
reaffirm morality on a nonreligious base. Like his con-
temporaries, Kant wrote from the perspective of one
with access to a rich historical tradition concerning
the subject of human dignity, but faced the challenge
of a scientific age that both undermined the tradi-
tional metaphysical underpinnings of that concept,
and with it, seemingly, the very foundations of
morality.

Kant (1785/1948) believed that the basis of
morality had to apply universally, and as such it could
not be discovered in the contingent phenomenal
world. Thus, he posited the existence of an ideal nou-
menal realm that he called the kingdom of ends, which
is populated by analytic and eternal truths. It is there
he purports to discover both the ubiquitous human
capacity for autonomous self-legislation of the moral
law—the very basis of human dignity in his view—
and with this capacity, the supreme principle of
morality, namely the categorical imperative. In Kant’s
view, it is this capacity for autonomous choice that
gives humanity its dignity.

Human dignity is still invoked in this universal
sense, such as when we speak of the basic moral worth
possessed by all human beings; it is this notion that
underwrites the principle of respect for human



dignity that is the focus of this chapter. To refer to
dignity in this manner is to invoke a species-referenced
conception that ascribes worth to human beings simply
on the basis of their humanity. When used in this
sense, we mean to convey the idea that all human
beings have basic moral worth irrespective of any
contingent historical, traditional, or cultural circum-
stance. One does nothing to earn basic dignity, and
one can do nothing to lose it. Just being human invests
one with this basic moral worth irrespective of rank
or station. Although history is replete with examples
of moral atrocities in which this basic human dignity
has been denied or otherwise violated, no such action
can erase this fundamental worth. Indeed, the very
notion of “crimes against humanity” presupposes such
a fundamental and universal moral norm that can be
violated and which we are all responsible to protect.
Our concept of morality is predicated on the
assumption of the intrinsic moral worth or dignity of
humanity. The essence of morality is to guard, protect,
and advance this fundamental value. A crime against
humanity thus not only violates the dignity of the
individual persons who are subjected to torture,
ethnic cleansing, rape, unsanctioned biological exper-
imentation, or whatever other atrocities one might
imagine, but violates the very notion of what it is to
be human, which we all share. As such, a crime against
humanity is a crime against us all. If the human
community fails to respond to such atrocities, we lose
something of ourselves in the process. In point of fact,
the human community has responded by invoking
just such a notion of dignity as reflected in the Preamble
to the Universal Declaration of Human Rights (1948), in
the European Convention for the Protection of Human
Rights and Dignity of the Human Being with regard to the
Application of Biology and Medicine (1997), in the
Report of the President’s Council on Bioethics (2002)
titled “Human Cloning and Human Dignity”, and in
various other national and international charters. The
essence of this conception of dignity is not that peo-
ple have a right to be treated with dignity, but rather
that people have rights because they have dignity. Some
such notion is part and parcel of our contemporary
understanding of the very nature of morality itself.
Kant’s contribution to our current understanding of
human dignity is significant, as he helped to articulate
the notion in nontheological language. Nevertheless,

his attempt to establish the universal basis of morality
on a nonreligious ground ultimately failed. The con-
cept of dignity that he developed and tied to the
capacity for rational autonomy required an excursion
into speculative metaphysics after all. Although his
transcendental deduction of the categorical impera-
tive ostensibly circumvented religious metaphysics,
many of his post-Enlightenment critics found it
difficult to buy his alternative metaphysical deduction
that occurred in the mysterious kingdom of ends.
Indeed, Kant himself found it difficult to make the
return trip from the transcendental noumenal realm
where he ostensibly discovered the supreme principle
of morality, to the actual phenomenal world that we
all inhabit and in which that principle is supposed to
provide practical guidance. Thus, in one infamous
essay, he argues that the categorical imperative would
require one to tell the truth to a murderer who was
searching for the whereabouts of innocent victims,
even though doing so would predictably result in the
death of these innocent others. In Kants view, to
tell a lie, even to a murderer in an attempt to pro-
tect innocent victims, would be to treat the murde-
rer merely as a means rather than as an end, and as
such would violate the categorical imperative. It is
this kind of inflexible application of principle
without any consideration for the contingencies of
actual life situations that has vexed particularists who
understandably have little patience with such wooden
formalism.

As John Arras (2010) notes in his entry from the
Stanford Encyclopedia of Philosophy, not only is such an
insensitive and formalistic approach to ethical deci-
sion-making fodder for the particularist, but also it
frustrates contemporary principlists: “Blundering into
a situation armed with inflexible and invariant moral
principles that must hold everywhere and always in
the same way, no matter what the facts on the ground,
is ... a big mistake, although identifying actual theo-
rists who are guilty of such ham-handed blundering
might prove to be a challenge.”

In fact, Kant himself, the grandfather of contempo-
rary principlist theorists, appears to commit just such
a ham-handed blunder, much to the chagrin of many
of his principlist posterity. So, while Kant has captured
something about the very essence of morality in his
formulation of the categorical imperative, he appears
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to confuse the form of moral discourse with its
content in his wooden and inflexible application of
that principle. As Arras correctly notes, few contem-
porary principlists commit this same blunder. Instead
it 1s mainly the particularist critics who confuse the
form of moral discourse, the process of moral
reasoning, and the content of moral judgments when
they reject such Kantian caricatures of principlism.

The Dynamics of Dignity
and Moral Particularism

Although appeals to human dignity still figure prom-
inently in various contemporary bioethical docu-
ments, conventions, and treatises such as those noted
previously, the concept often receives short shrift in
contemporary bioethical discussions, especially in the
United States. Callahan (1999) notes that the idea of
human dignity is “typically scorned by secular minded
American bioethicists as too vague to be useful and
too weighted with the baggage of religion to be safely
used in a pluralistic society” (p. 281). This apparent
vagueness has prompted Ruth Macklin (2003) to
reject the notion outright as a “useless concept.”

Neither Callahan nor Macklin are moral sceptics.
Indeed, Callahan (2000) has argued that “an under-
lying universalism is inescapable” in contemporary
morality, and Macklin (1999) has argued forcefully
against scepticism and relativism in ethics: “My own
view,” she says, “is that without ethical principles as
part of a framework, there can be no systematic way
to justify ethical judgments.” She also argues, “the
key to rebutting ethical relativism lies in under-
standing that an ultimate moral principle can be
consistent with a variety of specific standards and
rules that can be found in the moral codes of difter-
ent societies” (p. 43).

I share both Callahan’s and Macklin’s views about
the nature or morality and the necessity for some
underlying, universal moral principle. However, I do
not share their aversion to the concept of human dig-
nity. In various writings (Pullman 1996, 1999, 2002a,
2002b, 2004a, 2004b, 2010), I have explicated a notion
of human dignity that can serve as an underlying
universal principle for morality but which is neverthe-
less amenable to a variety of standards, rules, and codes
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that might arise in different social and cultural contexts.
Like Robert Paul Wolff (1973), I believe that in the
categorical imperative, Kant “touched the very heart
of morality” (p. 175). The principle of respect for
human dignity defended here is thus intended to
capture the essence of the categorical imperative.
Unlike Kant, however, I do not believe we need to
wander into speculative metaphysics (religious, secular,
or, otherwise) in order to establish the priority of this
principle for moral discourse. Instead, I argue that basic
dignity functions as a meaning constraint on moral
discourse (Pullman,2004a,2004b). By this, I mean that
the very notion of morality entails a commitment to
the fundamental moral worth (i.e., dignity) of all
humanity. As such, I follow a tradition in moral philos-
ophy that maintains that the proposition “all human
beings qua humanity are possessed of dignity” functions
as a logical primitive or fundamental axiom in moral
discourse (Goodin, 1981, p. 97). It is a postulate of
moral experience, albeit a very unique postulate.
Writing half a century ago, at about the time Pellegrino
identifies as the birth of contemporary principlism,
Pepita Haezrahi (1961/1962) sums up the point this
way: “‘moral experience, though it is our only means of
discovering this postulate, is not to be treated as though
it were the cause or the ground of the postulate. On
the contrary, the postulate is to be treated as though it
were the cause and the ground of moral experience,
on the justification that moral experience can be
explained only completely by this postulate” (p. 223).
Respect for the fundamental moral worth of all
humanity (i.e., respect for human dignity) functions as
a presupposition or pre-understanding of our moral
experience as expressed in our linguistic communities.
It is what Habermas (2003) describes as “a prior eth-
ical self~understanding of the species, which is shared
by all moral persons” (p. 40). “It is not merely out of a
desire to spread our own way of life that we demand
universal acknowledgment of a certain fundamental
dignity in all human beings,” states Fleischacker (1994),
“we cannot avoid believing that those who do not
recognize human dignity are wrong about something,
that they have failed to recognize something about the
very nature of morality” (p. 17).

Although it is one thing to claim that the notion of
basic human dignity is essential to the very notion of
morality as we now understand it, we are nevertheless



still faced with the question of how that notion
provides moral guidance in particular life situations.
How does the principle of respect for human dignity
overcome the kind of ham-fisted formalism of which
Kant was guilty in his attempt to apply the categorical
imperative? How does such a formal principle pro-
vide normative direction in the wide variety of
particular historical, social, and cultural circumstances
that characterize the human situation? Given the
focus of this volume, how does the principle of respect
for human dignity inform contemporary debates in
bioethics?

The beginnings of an answer to such questions can
be found in a companion notion of dignity that is also
extant in our ordinary moral discourse. Unlike the
formal, universal conception that underlies the prin-
ciple of respect for human dignity defended here, this
companion conception is contingent on a variety of
historical, social, and cultural perspectives. This is the
notion of dignity we have in mind when we speak of
living and dying with dignity, of conducting ourselves
in a dignified manner, or even the dignity that might
be attached to a certain station or office in life such
that holding that position might qualify one as a “dig-
nitary.” This is a dignity that might be gained or lost
through personal effort, failure, or even through good
or bad fortune. At times, we speak of a debilitating
illness as robbing a person of his or her dignity, while
in another situation, we might say that someone else
bore the burden of a similar illness with dignity.
Health psychologist, Alan Radley (2004), sums up
some aspects of this conception of dignity as it arises
in the medical context this way: “dignity is something
worked out between people, an idea that makes its
appearance in the practices of sufterers and observers.
It is therefore contingent upon social relationships,
both between medical professionals and patients, and
between sufterers and carers” (p. 183).

While we have used the term “basic dignity” to
identify the formal, universal, noncontingent concep-
tion of fundamental moral worth articulated to some
degree by Kant, we can refer to this latter, companion,
contingent conception under the rubric of personal
dignity. Two immediate caveats are in order: First, basic
and personal dignity as described here are not two
different concepts of dignity; rather, they are comple-
mentary conceptions of a single unified concept.

Basic dignity as such is a formal notion that articulates
something fundamental about the nature of morality
itself; personal dignity then expresses something of
morality’s content. To paraphrase something Kant said
in a somewhat different context: “Basic dignity
without personal dignity is empty; personal dignity
without basic dignity is blind.”

A second immediate caveat has to do with the term
personal, for it is important not to confuse it with the
term individual. Rather, the intent of the notion of
personal dignity is to capture the fact that the selfis a
socially constructed entity. Our understanding of
personal dignity is tied to notions of self-respect and
self-esteem, and is intimately related to the complex
social and psychological processes involved in self-
formation and self-expression, not just as individual
persons, but also as a society at large. Indeed, depend-
ing on the context, it might be appropriate to use the
term social dignity to describe this socially constructed
conception. The point here is that this conception of
dignity captures the broad range of complex factors
that contribute to our understandings of who we are,
both corporately and individually.

Perspectives on personal or social dignity vary with
historical, cultural, and traditional experiences and
values, as individuals and communities engage in the
ongoing process of defining and redefining who they
are and the kinds of people they are striving to
become. Indeed, our understanding of moral progress
is tied to some degree to this process of social
construction and individual identity, as various cul-
tures and societies throughout human history have
engaged in practices and developed customs that
express how they perceive themselves in a different
light. To allude to an example mentioned earlier, the
abolition of slavery in the United States in the
nineteenth century represented an intentional act of
the American people to define themselves in a differ-
ent way. Like any other major social transformation,
this change was resisted by many. Indeed, many slave
owners were indignant that others would judge them
for a practice they believed to be morally acceptable.
It took a civil war to effect a social change that the
vast majority of contemporary Americans now see as
a matter of moral progress. Abolition served to recog-
nize the basic dignity of every human person while at
the same time providing the opportunity to enhance
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the personal and social dignity (i.e., communal
self-perception) of all Americans.

The foregoing example illustrates, to some degree,
the manner in which the conceptions of basic dignity
on the one hand, and social or personal dignity on the
other, work together in a kind of dynamic interaction.
In nineteenth-century America, there was a certain
subset of the population who saw nothing inherently
wrong with the practice of slavery. Indeed, for many,
there may well have been a sense of personal dignity
attached to the social status achieved from being a
slave owner. However, given the role that the prin-
ciple of respect for basic dignity plays in moral
discourse, all such particular understandings of social
and personal dignity are constrained finally by the
presupposition of the basic fundamental moral worth
of every human being. It was this basic conception
that served to ground and motivate the social change
that was eventually effected.

The slavery example illustrates how basic dignity
acts as a constraint on the manner in which various
social and individual practices expressive of particular
self-understandings are manifested in various times
and places. However, given that the relationship bet-
ween basic and social or personal dignity is dynamic,
we should expect that at times particular social and
personal self~understandings and expressions of dig-
nity might have a reciprocal effect on our under-
standing of basic dignity. Here we can think of the
manner in which the laws on therapeutic abortion
have evolved in various Western democracies over
much of the past half century. Kant’s efforts to dis-
tance morality from religious metaphysics notwith-
standing, it is a historical fact that the Judeo-Christian
faith has continued to play a defining role in many
Western democracies, even after the Enlightenment.
Hence, the notion of basic dignity that has constrained
moral discourse in these broader communities is still
often articulated with strong religious overtones. This
explains, to some degree, the continuing aversion to
the notion of basic dignity within American bioethics.
Thus, many Western democracies have prohibited
therapeutic abortion on largely religious grounds as a
violation of the sanctity of human life, where this latter
phrase serves as a religiously informed surrogate for
the basic conception of dignity. Nevertheless, over
time, as the notion of the separation of church and
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state evolved from a political ideal to a practical social
principle, it became evident that on a range of social
issues, individual persons should have the liberty to
decide for themselves what was expressive of their
own particular values on such issues as the moral
status of the early-term fetus, and on the permissi-
bility of therapeutic abortion. Here, the right of var-
ious individuals or social groups to express their own
perceptions of what constituted a dignified life for
them has pushed back against what was perceived to
be an overly restrictive, inflexible, and religiously
based conception of basic dignity; hence many for-
merly restrictive laws were relaxed accordingly. This is
not to say that the notion of basic dignity was lost in
the process; only that it was separated to some degree
from its historical association with a particular reli-
gious tradition. While the principle of respect for
basic dignity continued to constrain moral content, it
did not dictate specific normative content in the
manner it had done so previously when articulated in
largely religious terms.

Individual persons in most Western societies now
have greater liberty to decide for themselves how to
dispose over early-term fetuses. Nevertheless, the vast
majority of jurisdictions continue to place some
restrictions on what constitutes appropriate actions
vis-a-vis later-term and viable fetuses that are for all
intents and purposes equivalent in biological status (if
not legal status) to newborn infants. The latter 1s an
area of ongoing discussion and debate in contempo-
rary bioethics, and illustrates again the dynamic inter-
action that takes place within the full concept of
human dignity between the formal, basic principle of
respect for human dignity, and the particular expres-
sions of that dignity as articulated across various social
and cultural circumstances (Pullman, 2010).

Conclusion

Not every contemporary issue in bioethics can or
should be reduced to a discussion of the dynamic
tension between the basic, universal, principle of
respect for human dignity, on the one hand, and the
socially and culturally contingent expression of social
or personal dignity on the other. The key point for
our current discussion of contemporary debates in



bioethics is to note that some such universal moral
principle is both necessary to the nature of moral
discourse in general, while at the same time recog-
nizing that such a principle is amenable to a variety of
particularist expressions, depending on social or
cultural circumstances. When we consider such con-
temporary issues as human cloning, patents on human
genes and embryos, the buying and selling of human
organs, in vitro fertilization, eugenics, and so forth, the
nature of moral discourse behoves us to consider
how our discussion and responses are informed by
our understanding of the common dignity we
all share. Indeed, this is essentially what is captured
in the various universal declarations of human rights
and human dignity mentioned previously. Each such
document recognizes the moral imperative to treat all
humanity with dignity and respect irrespective of
social or cultural circumstance. At the same time, the
dynamic flexibility afforded by such a notion allows
that not every social or cultural group, let alone every
individual, will arrive at the same answers to these
questions.

The conversations we have about such questions
and the answers we provide will have implications for
how we think about our common dignity, and could
well open up possibilities for further conversations,
while perhaps foreclosing the kinds of conversations
we might have on such matters in the future. Given
the potential of contemporary reproductive technol-
ogies, within the not too distant future we could see
the advent of human cloning, the creation of human—
nonhuman chimeras, germ-line changes to the human
genome, and so forth. What we perceive to be essen-
tially human today could be something quite different
tomorrow. How we think about our basic human
dignity and its normative consequences could also be
affected. It is no small matter as to how we conceive
of the nature of morality, and the role of moral
principles in such discussions.

The ongoing moral discourse that occurs within
and between communities on these and other issues
presupposes something like the principle of respect
for human dignity. Without some such common
understanding, we have no means of articulating a
common moral vision as a social group, nation, or
broader international community, no way to measure
moral progress or regress, and no basis for judging

the actions of other nations, social groups, or even
individuals as either morally praiseworthy or blame-
worthy. Ultimately, without such principles, we have
no basis on which to sustain the ongoing conversation
that defines and articulates our common humanity.
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Chapter Two

There Are No Universal Ethical Principles

That Should Govern the Conduct
of Medicine and Research

Worldwide

Kevin S. Decker

In this chapter, I argue that while there are ethical principles that should guide medical practice and research, there are

good reasons to believe that these principles are not universal. First, moral principles in medicine are better understood
as tools rather than standards, and we must be careful about what is historically contingent in them. Second, the effort
to find universal principles behind divergent practices seems arbitrary, since principles are essentially contested. Third,
the normative force of principles that seem universal has diffuse sources, meaning that they are conditioned by the prior

existence of relationships between moral agents and patients.

Introduction

Coming to grips with whether or not universal
principles can provide guidance in clinical decisions
concerning health and welfare, in medical research,
and in beginning-of-life and end-of-life situations
requires preliminary answers to three questions. First
of all, what are ethical principles? Our common expe-
rience of the moral life is one in which we often
think of ourselves or others as “principled,” and areas
like art criticism and jurisprudence appeal to norms
and principles of their own. So, we should not doubt
that there are such things as ethical principles, but the
question of whether those principles are universal is
still an open one.

Second, what would make certain ethical princi-
ples universal? There are three distinct senses of

universal that should concern us. One takes its cue
from science in claiming that the extent to which
physical laws operate on matter is universal—without
exception, these laws determine the course of events.
The second sense defines universal in terms of traits of
human beings within cultures. In anthropology,
human universals “comprise those features of culture,
society, language, behavior and psyche for which there
are no known exceptions to their existence in all
ethnographically or historically recorded human
societies” (Shermer, 2004, p. 60). Just a few examples
of such human universal traits are attachment, beliefs
about death, promise-making, and use of symbolism.
Of course, these admit of exceptions, since not every
member of a culture will express them. The third
meaning of universal is the lynchpin of the discussion
in this introduction. It is normative in the sense that
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certain unrealized intentions, actions, or consequences
should be brought about. This should trumps personal
self-interest and, as universal, also cuts across ideolo-
gies, national boundaries, cultures, and perhaps even
time. This sense of universal also admits of exceptions,
given that moral freedom allows us to not bring about
these intentions, actions, or consequences. But we call
this a failure to adhere to the universal dictate of
morality, and lay blame accordingly.

The third preliminary question, then, is this: what is
the normative force of universal principles in this third
sense mentioned in the previous paragraph? Principles
must be able to motivate particular judgments, or they
are morally meaningless. The principle that “human
beings should not use their telepathic powers to dom-
inate lesser species,” for example, may apply to
particular judgments in the year 3000, but not today.
As James Childress (2001) claims, “most principle-
based approaches reject a strictly deductivist,
mechanical method that appears to flounder in cases
of conflict” (p. 64). What is a universal principle’s
normative force if the mere fact that a universal prin-
ciple applies to a particular situation is not by itself
enough to reliably cause us to act according to that
principle?

In what follows, answers to these questions will
support the claim that there are no universal ethical
principles that apply to all medical practice and
research. I do not endorse a form of moral relativism,
leading to the consequence that “it is wrong to pass
judgment on others who have substantially different
values or to try to make them conform to one’s values,
for the reason that their values are as valid as one’s
own” (Wong, 1993, p. 442). In fact, exercising such
judgment seems integral to what Kurt Baier (1998)
called “the point of view of morality,” and part of this
prescriptive exercise 1s exercised in efforts to convince
others to share our moral point of view.

A different kind of relativism, meta-ethical rela-
tivism, accepts that “moral truth and justifiability, if
there are any such things, are in some way relative to
factors that are culturally and historically contingent”
(Wong, 1993, p. 442). I will attempt to show that this
form of relativism can both happily coexist with the
prescriptive force of moral judgments and indicate
how moral problem-solving could be supported by
anthropology, cognitive science, and other disciplines.
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My perspective as a pragmatist emphasizes judgment
and action as continuous with each other, and sees
ethical deliberation as a phase in problem-solving in
concrete, lived experience. It is also pluralist, inter-
ested in the diversity of ethical traditions that inform
our notions of health, life, and death in our rapidly
shrinking world.

Principles: One Part of
a Balanced Breakfast

John Rawls (1951/1999) is correct to say that “the
principal aim of ethics is the formulation of justifiable
principles which may be used in cases wherein there
are conflicting interests to determine which one of
them should be given preference” (p. 10). There is far
more to say about our moral life than can be expressed
through principles, though. Although deontological
theories of ethics are most commonly identified as
“ethics of principles,” utilitarianism also relies on its
utility principle (and others). Even virtue ethics
generates principles of a kind.

The key difference among views of principles is
found in theories and ideas of how they are generated
in the first place. One such method, which can be
traced back to Samuel Clarke’s Discourses concerning the
Unchangeable Obligations of Natural Religion (1706), is
well expressed in Immanuel Kant’s (1997) dictum that
“duty is the necessity of an action from respect for law”
(p- 13). Kant means that moral obligation originates in
thinking through a rule—case—result model, where the
moral law (inferred by application of a test for moral
maxims) is the rule,and a judgment about the ethically
relevant features of the particular situation is the case.
A more inductively flavored method for generating
principles can be found in the early work of Rawls
(1951/1999) himself: “[Justifiable] principles explicate
the considered judgments of competent judges, and
since these judgments are more likely than any other
judgments to represent the mature convictions of
competent men as they have been worked out under
the most favorable existing conditions, the invariant
in what we call “moral insight,” if it exists, is more
likely to be approximated by the principles of a
successful explication than by the principles which a
man might fashion out of his own head” (p. 10).



In bioethics, what Rawls sees as explication of con-
sidered judgments typically takes one of two different
torms: specification and balancing. Specified principlism
states that the deployment of relevant principles is to
be followed by specification of how they fit the
situation at hand and, ultimately, what should be done.
In applying the principle that “physicians should not
lie to their patients,” Childress (2001) points out that
it is important to specify whether the prohibition on
lying in the case at hand has to do with “making an
intentionally deceptive statement,” on the one hand,
or “withholding information from someone who has the
right to the truth” on the other (p. 64). This makes it
possible to determine what further moral consider-
ations we must take: whether we must balance the
prohibition on lying against other values or principles,
or whether we should be determining who has a
right to the truth. “According to specified princi-
plism’s advocates, a specification is rationally defen-
sible if it maintains or increases the mutual support
among the total set of judgments, norms, and theories”
(Strong, 2000, p. 235).

In contradistinction to specification, balancing
norms assumes that there is a kind of “moral weight”
to principles, but balancing would be impossible
if principles had absolute moral weight. Medical
researchers often have to think in terms of rigid
constructions of principles of nonmaleficence and
beneficence, which are then lexically ordered based
on production of good consequences for individuals
(Hippocratic individualism) or society (utilitarianism)
(Childress, 2001, p. 68).

But such principles, and others like respect for
autonomy, justice, and, of course, dignity (Childress,
2001, p. 66; Pullman, 2002), need to be understood
not just in terms of their justifiability, but also in terms
of their function in the context of medicine and society.
The pragmatist, John Dewey, continually calls our
attention to how myopic efforts to specify or balance
abstract principles lead to treating principles as stan-
dards for judgment, instead of as fools for this purpose.
‘We must also take into account the extent to which
acting ethically helps achieve significant goods, as well
as “the enormous part played in human life by facts of
approbation and condemnation, praise and blame,
reward and punishment” (Dewey & Tufts, 1932/1989,
p- 182). For the pragmatist, principles (along with

duties and the value ofloyalty) represent the normative
models of “law and regulation,” only one of at least
three such models common to our moral life. The
other two models reference good consequences and
our concern for choosing ends that serve ethical
purposes, and virtue, regarding our felt need for
recognition by others. More recent contributions to
ethical theory expand this range of normative models
to include care, trust, and love (Baier, 1994).

But principles have served a crucial role in bioethics
literally from its very beginnings in the Hippocratic
Oath. Historically, they have provided a basis for the
physicians integration into the social order via
professional self-regulation. But they have also tended,
over time, to create a picture of patient as a
“Hippocratic individual,” constructed as the bearer of
certain rights to which correspond principles that
specify duties of practitioners, as in the various
versions of the American Medical Association’s
“Principles of Medical Ethics” A notable variant is
the American Nursing Association’s 1998 “Code of
Ethics for Nursing,” which specifies that the nurses’
primary commitment is to “the patient, whether an
individual, family, or community group” (Teays &
Purdy, 2001, p. 181). Robert Veatch (1999) suggests
that the secularized, neutral construction of the
Hippocratic individual occurred even before the pro-
tession’s reclamation of Hippocrates’ Oath in the early
nineteenth century (pp. 161-162).

And yet the history of bioethical principles
demonstrates that it is difficult to separate what is his-
torically contingent, from what is universal in them.
In the AMAs first code of medical ethics in 1847, for
example, physicians are sworn to “treat every case
with attention and humanity” and acknowledge that,
“secrecy and delicacy should be strictly observed.” In
these days of house calls and paternalism, doctors
“should not fail, on proper occasions, to give to the
friends of the patient timely notice of danger, when it
really occurs, and even to the patient himself, if abso-
lutely necessary” (Teays & Purdy, 2001, p. 177).
Patients also have duties not to “weary the physician
with tedious details not pertaining to the disease” and,
when dismissing their physicians, “common courtesy
requires that he should declare his reasons for doing
so” (Teays & Purdy, 2001, p. 178). These directives are
not merely quaint throwbacks—they demonstrate

There Are No Universal Ethical Principles 29



two important points. First, a significant overlap was
still possible in 1847 between professional medical
ethics and a small-scale, community-minded “ethics
of intimates.” As the medical profession and needs of
patients have changed, that overlap has been erased
and a new, larger one created between professional
ethics and the “ethics of strangers,” where principles
serve par excellence to infuse moral judgments with
the qualities of consistency and homogeneity
(Toulmin, 1981, p. 35). The other point is that while
the 1847 code seems to confuse the boundary bet-
ween professional ethics and “bourgeois morality,” its
principles were taken, at the time, as being quite
objectively valid. This disconnect suggests adoption of
a humble historicism on our part toward the relative
authority of principles.

The function and history of principles certainly
suggest an important place for them in bioethics as
crystallizations of practices that have, on balance,
helped preserve the right and the good in questions of
health. What about their status as universal rules?

Universalism: Promises and Pitfalls

It might seem surprising to demand of ethical princi-
ples that they be universal, given that most moral
decision-making will concern those fairly close to us:
ourselves, our extended family, plus a relatively small
community of friends, work associates, and acquain-
tances. Early moral codes, even those of Plato and
Aristotle, violate the spirit of inclusiveness by unam-
biguously creating moral distinctions between classes
and genders, cultural insiders and “barbarians.” The
first formulation of ethical universalism is found in
the thought of the Stoics, who argued that there was
a comprehensive, binding “natural law” that spanned
education, social status, and nationality. Cicero (1997),
for example, claimed that “law is the highest reason,
implanted in Nature, which commands what ought to
be done and forbids the opposite. This reason, when
firmly fixed and firmly developed in the human mind,
is Law” (p. 24). Stoic influence on Immanuel Kant led
him to believe that an ultimate moral principle must
be universal in the sense that it applies to all rational
beings whatever. The quest for such an ultimate
principle, free of the historical contingencies of
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differing religious traditions or educational schemes,
produced the hallmark of Kant’s (1997) ethical theory,
the universalizability thesis, or the categorical imperative:
“Act only in accordance with that maxim through
which you can at the same time will that it become a
universal law” (p. 31).

In hindsight, it is less surprising that the question of
universal principles should be raised in bioethics
within the first years of its germination in the mid-
twentieth century, as recorded by Edmund Pellegrino
(1993, pp. 1157-1158). For new questions of applied
ethics were put to us not merely by advances in life-
sustaining technology of the time, but also by the
post-colonial internationalization of professional
medical training and practice. In this milieu of Cold
War rapprochement and fresh third-world cultural
paradigms for “morality” and “goodness,” the United
Nations’ Universal Declaration of Human Rights
(1948) rose as the epitome of the West’s principle-
based reaction. Kant, an early defender of a peacetul,
international cosmopolitan order, can be seen as the
forerunner of such approaches (Bohman & Lutz-
Bachmann, 1997). In turn, his thinking provides the
basis for a number of principles of bioethics, including
autonomy, justice, nonmaleficence,
(Beauchamp & Childress, 1979/2009).

This deontological approach rejects nearly every

and dignity

other ethical theory as merely “conventional,” holding
to the contrary that “our rights and duties do not
depend wholly on the offices we hold, the agreements
we have made, the commands addressed to us, or
the positive laws that exist” (Nielsen, 1990, p. 43).
Furthermore, moral rights and duties do not originate
on biological or psychological terms, either; Kant
(1997) understands these sciences as reliant on a deter-
ministic scheme of explanation that is incompatible
with moral freedom. The only principles or laws
that can be genuinely moral in character are both
(1) compatible with freedom (because an agent
follows the law out of their own rational deduction,
not external coercion) and (2) universal (because they
are not in any way “‘conventional”).

Arguments against moral relativism offer two good
reasons to think that there are such principles. One is
that “there are some moral rules that all societies will
have in common, because those rules are necessary for
society to exist” (Rachels, 1998, p. 555). James Rachels



offers two universal prohibitions against lying and
murder that happen to be key to bioethical discussions
of the doctor—patient relationship and physician-
assisted euthanasia, respectively. The second reason is
that the apparent differences in practices and beliefs
between cultures that might lead us to adopt moral
relativism are themselves misleading. As Rachels
(1998) puts it, “We cannot conclude merely because
customs differ, that there is a disagreement about
values” (p. 553). Ruth Macklin (2006) gives us this
example: suppose that a physician’s commitment to
telling the truth to her patients is dependent upon the
principle of respect for autonomy. But in cultures
where autonomy is respected at the familial, rather
than the individual, level, “doctors in [these| other
countries do readily honor a family’s request not to
tell the patient a diagnosis of cancer or other terminal
illness” (p. 671). Faced with a similar request, an
American doctor might find himself facing a dilemma
over patient autonomy versus respecting cultural
values. But Macklin claims that a principled approach
can prevail in this case by correctly understanding
the sense of “autonomy” here. “The principle [of
autonomy| does not require inflicting unwanted
information on people; rather, it requires first finding
out how much and what kind of information they
want to know and then respecting that expressed
wish” (Macklin, 2006, p. 674).

Rachels” and Macklins attempts to find cultural
commonality that would smooth over the worst
intercultural moral interactions are commendable, yet
flawed. First, Rachels seems to underestimate how
much a culture can differ ethically from his own, and
still prevail. Certain societies subsist amid ritual
murder or torture, for example, the Aztecs, but also
sub-cultures within large-scale industrial societies
today (James, 2011, p. 111). Others, like the Dobu of
Papua New Guinea, have selective prohibitions on
lying. While many other examples could be added,
the disappearance of the Aztecs and the continued
existence of the Dobu Islanders are evidence that the
presence of certain moral rules within a culture is
neither a necessary nor a sufficient condition for its
livelihood. Second, Rachels’ contention that certain
moral rules are necessities for society seems to invert
the type of justification that a principled approach
demands. After all, we want to know if there are princi-

ples worth following for their own sake, not simply because
they ensure the furtherance of our way of life.

Macklin appears to gerrymander the meaning of
the term “autonomy” to produce understanding at
the theoretical level despite continued intercultural
division. In its Kantian beginnings, autonomy’s
meaning is predicated as against religious, political, or
cultural suasion. If family decisions may be autono-
mous in ways comparable to individual decisions,
how would we resolve a conflict between an “auton-
omous” patient and their dissenting, “autonomous”
family? A point against both Macklin and Rachels—if
two members of very different societies do not agree
in a situation upon the application of a principle, but
they do agree that the principle applies, what do they
really agree on? At best, it seems that something like a
dispute over semantics is involved here. At worst, a
flaw is exposed in what seem like arbitrary attempts to
class certain principles as universal, despite disparities
of application. In Macklin’s case, being able to trace
differing Western and Japanese attitudes about con-
sent back to a “shared” principle of autonomy settles
the case, but when we trace both the Muslim practice
of female genital mutilation and our revulsion to this
practice back to a shared principle of religious liberty,
little is settled.

It is far better, I think, to avoid the temptation to
gerrymander principles by acknowledging that the
content of such rules, far from being universal, is today
essentially contested (Furrow, 2009). We should avoid
assuming a kind of false consistency in principles that
overshadows the relevant differences in particular
cases. When Childress (2001) claims, “the requirement
of universalizability or generalizability, many philoso-
phers argue, entails that moral agents extend their
moral judgment that “X is wrong’ to all relevantly sim-
ilar “Xs’” (p. 68), the requirement of consistency here
is of heuristic import but does not have clear moral
status. Instead, what we are concerned about in the
judgment that “X 1s wrong” is primarily the reasons
for that judgment. If X is “relevantly similar” to other
precedents, this is certainly important in a juridical
sense (one that Kant was very fond of importing into
his view of morality), but not as much in a wider
moral sense (Decker, 2002). Consistency as a _formal
characteristic of judgments pairs well in bioethics
with the neutral, impartial ideal of the Hippocratic
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individual, but this ideal itself is not a cultural universal
embraced by all patients and practitioners.

Binding Moral Norms and Self-Evidence

A claim that invokes a universal principle becomes
part of our deliberations on a course of action for a
seriously ill patient. How does that principle affect
our ultimate decision? We are not in new territory
here, since the “normative force,” or moral binding-
ness of such principles is not unique in ethics, as
Hannah Arendt (2003) tells us: “Moral propositions,
like all propositions claiming to be true, must be
either self-evident or sustained by proofs or demon-
strations. If they are self-evident, they are of a
coercive nature; the human mind cannot help
accepting them, it bows to the dictate of reason. The
evidence is compelling and no argument to sustain
them is needed, no discourse except elucidation and
clarification” (p. 71).

If universal principles were self-evident, their
authority would also be absolute in any case to which
they validly applied. Universal moral principles would
be like the logical laws learned by college undergrad-
uates, where no further progress could be made in
their area of application until they were accepted. And
most defenses of universal principles do not ascribe
this kind of normative force to them (Donagan, 1977;
Childress, 2001).

Embracing the route of “proof or demonstration,”
then, we still face a stumbling block to why we should
acknowledge the authority of universal principles, as
Arendt (2003) claims “Does reason then command
the will? In that case the will would no longer be free
but would stand under the dictate of reason. Reason
can only tell the will: this is good, in accordance with
reason; if you wish to attain it you ought to act accord-
ingly® (p. 71).

The literature in response to this last point is vast
and forbidding, and most bioethicists are less inter-
ested in the metaphysics of free will than they are in
establishing solid moral ground for making difficult
and painful decisions. Considering, then, the most
likely explanations for the normative force behind
normative principles, we fall upon two: One possibility
is that this bindingness is sui generis, not derived from
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the logical self-evidence of moral rules or through
proof, which can be convincing yet ignored. The
other is that the authority of principles is actually
prima facie, that is, it is such that we are required to
consider the principle as determining a course of
action in an applicable case, but other factors may, in
due course, cause us to legitimately reconceive the
necessity of acting according to the principle.

Let’s deal with prima facie status first. What could
cause me, as a health professional, to think that a
particular prima facie principle like that which com-
mits me to my patient’s autonomy by guaranteeing
the confidentiality of her case would not hold in a
particular situation? The likely answer is: another
principle conflicts with the first. W. D. Ross’s (1998)
introduction of the idea of prima facie duties is a per-
suasive rejoinder to conflicts of duties in Kant’s ethics
and helps answer this question. Suppose my patient
has a communicable disease, but I am aware that the
patient’s right to privacy is limited by state statutes
mandating that I report my finding to public-health
officials. Here, the original autonomy principle may
run up against another prima facie principle, that of
reasonable compliance with the law. Now, is there
anything about this case that would render my
decision easier or better by introducing the idea that
either of the principles is universal?

The answer, I think, is no. The mere fact that a
principle is universal does not imply that it is absolute,
as we have already seen; the case just described can
clearly have more than one outcome. Depending on
the particular circumstances, the weight of the other
principle could reasonably convince us that the
autonomy principle is merely prima facie and should
be overridden. In this, there is greater normative force
against protecting confidentiality absolutely, and the
“universality” of the autonomy principle simply
indicates that this situation cannot be adequately morally
analyzed without reference to considerations about autonomy.
But the same necessity for consideration could be
true of a number of different factors in the case,
including nonmoral ones such as the nature of the
communicable disease, the gender and economic class
of the patient, etc. We would not pretend, however,
that any of these factors were universal simply by
admitting that they should not be overlooked in the
judgment at hand. Even Ross (1998) recognizes this:



“When I ask what it is that makes me in certain cases
sure that I have a prima facie duty to do so and so, I
find that it lies in the fact that I have made a promise;
when I ask the same question in another case, I find
the answer lies in the fact that I have done a wrong.
And if on reflection I find (as I think I do) that neither
of these reasons is reducible to one another, I must no
on any a priori ground assume that such a reduction
is possible” (p. 490). We can see that Ross’s own subtle
view on principles was that they provide a heuristic
device for ordering different duties, not that prima
facie status settles cases consistently.

If we do not want to admit prima facie principles,
then the type of normative force of universal princi-
ples must differ radically from logical or empirical
validity. This idea is explored in religious morality, as
well as in evolutionary ethics (strange bedfellows,
indeed!). While I do not have the space to consider
religion, it is important to note that “some of the
religious traditions which invoke rule-based
constraints insist that at least some can be justified in
purely secular terms” (Gregory, 2001, p. 47), as well as
that some religiously justified principles could also be
prima facie. Regarding evolutionary ethics, the work
of Richard Joyce (2006) may have pinpointed the
natural basis for “negative” principles—prohibitions
like “do not violate a patient’s autonomous right to
informed consent.” Acknowledging that certain
behaviors are prohibited is, for Joyce, a trait that distin-
guishes genuinely moral creatures from those that
merely display empathy or self-sacrificing behavior.
‘What is even more interesting in Joyce’s account is that
certain desires and emotional states accompany genu-
inely moral judgments. In the words of one of his
interpreters, “Moral judgments are tightly linked to
motivation: sincerely judging that some act is wrong
appears to entail at least some desire to refrain from
performing the act” and “moral judgments imply
notions of desert: doing what you know to be morally
prohibited implies that punishment would be justi-
fied” (James, 2011, p. 56). In addition, moral creatures
experience emotional responses to their own wrong-
doing (e.g., shame) and the perceived wrongdoing of
others. This suggests that what we understand as
“moral” in judgments, motivations, and emotions is a
quality that is relational in origin—in other words, that
is conditioned by “the prior existence of social or eco-

logical relationships between ourselves” and other
moral agents (Warren, 1997, p. 123). The normative
force of principles is so difficult to locate because it is
so diffuse: it is dependent upon social, economic,
educational, and religious influences upon our ideas of
proper motivation, desert, and even upon our own
reflective understanding of our ethical-emotional
states. “It is not as a particular that an action is ethically
significant, but as a response to an ethical problem in
an individual’s life” (Stenlund, 1997, p. 267). Ethical
situations are extended in time and social space, and in
short, not the sort of things that admit of being
“isolated, possible instance[s|] of something general”
(Stenlund, 1997, p. 268). This relational view does not
as much privilege the particularity of moral situations
as it undermines the particular versus universal
dichotomy of ethical theory itself. But is it possible to
hold this view without devolving into merely
subjective preferences?

Conclusion

The apparent drawback of the relational approach is
that it asserts a connection of reason-giving force
between “objective” relations of history and social
institutions, and ethical deliberation; as a result, the
normative force of principles will be conceived as
relative to these objective factors in any case when
deliberation proceeds long enough. But this rejection
of universal principles depends upon an important
fact about ethical deliberation: “it is in every case first-
personal,” where “the action I decide upon will be
mine, and ... its being mine means not just that it will
be arrived at by this deliberation, but that it will
involve changes in the world of which I shall empiri-
cally be the cause, and of which these desires and this
deliberation itself will be, in some part, the cause”
(Williams, 1985, pp. 68—69).

Yet in bioethical problem-solving, we can avoid
charges of subjectivism at the same time as we use
principles that are not universal in nature. The prag-
matism of Dewey again shows a middle course:

Only if some rigid form of intutionalism were true,
would the state of culture and the growth of

[“nonmoral”’] knowledge ... be without significance for
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distinctively moral knowledge and judgment. Because
the two things are connected, each generation, especially
one living in a time like the present, is under the res-
ponsibility for overhauling its inherited stock of moral
principles and reconsidering them in relation to con-
temporary conditions and needs. It is stupid to suppose
that this signifies that all moral principles are so relative
to a particular state of society that they have no binding
force in any social condition. The obligation is to
discover what principles are relevant to our own social
estate. Since this social condition is a fact, the principles
which are related to it are real and significant, even
though they be not adapted to some other set and style
of social institutions, culture, and scientific knowledge.
(Dewey & Tufts, 1932/1989, p. 283)

To get at the implication of Dewey’s words, consider
Brandt’s (1992) comparison between the moral code of
a society and the rules of its institutions. Brandt, a util-
itarian, believes that it is important to distinguish bet-
ween normative enterprise of a moral code and the
rules that serve to describe institutions (the latter is
not really a concern for ethics). He defines an “insti-
tution” as a “set of positions or statuses, with which
certain privileges and jobs are associated ... The indi-
viduals occupying these positions are a group of
cooperating agents in a system which as a whole is
thought to have the aim of serving certain ends”
(p- 122). What distinguishes a moral code from insti-
tutional rules is the scope of morality: it applies across
the entire society. By contrast, institutional positions
and rules are derived, as Brandt argues, from the
purpose of the institution—the shared ends of its
workers or members. But the moral code of a society
is distinctive because society, as a whole, has no such
overarching purpose. “There is no specific goal in the
achievement of which each position has a designated
role to play,” he claims (p. 122).

This view seems to ignore the perspective of the
individual person about the nature of society in favor
of an abstract theory about society. Contrary to Brandt’s
theory, society’s members do define their collective as
serving certain purposes, even if they cannot agree on
what those purposes are. Proposed economic, social,
or religious purposes can be considered society’s
“ends-in-view” as reflected in the partial and limited
convictions of individuals and groups, even if they are
not “the ends of society” as established by a social
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scientist (McDonald, 2004, p. 92ff)). The idea of
morality as itself an institution that is distinctive
because of its wholesale, if incomplete, permeation of
other institutions strengthens the appeal to principles
of wide scope without claiming they are universal.

This institutional view takes very seriously the inter-
pretation of the connection between principles and
ends-in-view in, say, a health practitioner’s or patient’s
mind, while at the same time allowing ethical analysis
to take into account various institutional but“nonmoral”
influences on how both principles and ends-in-view
are interpreted. It also integrates Veatch’s (1999) insight
that “medical decisions are made regularly, not only by
ordinary citizens, but also by judges, legislatures, educa-
tors, and others in many other roles” (p. 163).

In bioethics and other areas of normative discourse,
public moral claims that have the greatest degree of
scope, encompassing particular, “thick” commitments
within wider, “thin” principles or “ends-in-view” are
very likely to achieve the greatest degree of delibera-
tive acceptance (Walzer, 2006). Examples include
interdenominational religious support for joint social
justice or public-health projects, or mandating a
program of vaccination, albeit one with a degree of
selectivity, for the children of educated parents wor-
ried about the health risks of vaccines. At the same
time, we have to accept that the scope of acceptable
principles will invite a wide variety of interpretations
of them. When a number of incommensurable inter-
pretations need to be reconciled and action taken, a
method of inquiry developed by pragmatists Dewey
and Charles S. Peirce shows itself particularly well
suited for problem-solving in applied ethics (Fins et al.,
2003).This method, which stresses respectful criticism,
reconstruction of traditional solutions, fallibilism,
experimentation based on hypothetically correct
courses of action, and the importance of individual
experience, “gives us the wherewithal to explain how
our beliefs are rooted in our history and our practices,
but nonetheless can be justified” (Misak, 2000, p. 53).
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Reply to Decker

Kevin Decker has provided an interesting and
engaging critique of universalism that presents a
number of challenges that any defender of that view
must address. In what follows, I will attempt a response
to some of these criticisms and counterclaims.

Before turning to key points at which we disagree,
however, I want to note a number of points at which
we agree. We agree, for example, that principles play
an important role in moral discourse in general, and
in ethical decision-making in medicine and medical
research in particular. We agree as well that the partic-
ulars of any given situation must inform when and
how a given principle should apply; nothing about
the form of universalism I espouse is incompatible
with Decker’s pragmatist perspective that “emphasizes
judgment and action as continuous with each other,
and sees ethical deliberation as a phase in problem-
solving in concrete, lived experience.” Finally, we both
agree that irrespective of one’s position on the
question of universalism, there are certain kinds of
moral relativism one wants to avoid. In particular, we
both eschew the view that all moral perspectives are
equally valid. Thus, each of us maintains that part of
the point of morality is to convince others to share
our moral point of view. As such, each of us is com-
mitted to some form of moral progress.

It is this last point of agreement, however, that raises
the greatest challenge for the particularist. Any robust
moral theory aims to prescribe and proscribe certain
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kinds of actions and activities not only for those
within a narrowly circumscribed community, but also
for moral agents outside of a particular cultural or
historical context. But once any notion of universals
is jettisoned, it is difficult to justify why one particular
moral perspective should be considered either
superior or inferior to any other. Decker accepts a
form of moral relativism that states “moral truth and
justifiability ... are in some ways relative to factors
that are culturally and historically contingent” (Wong,
1993, p. 442). T accept this form of relativism as
well when it comes to particular moral judgments.
However, it is not clear, from the particularist’s per-
spective, how this version of relativism is materially
different from that which Decker wants to avoid.That
is, if morality is only a matter of contingent historical
and cultural values, on what grounds can one argue
that slavery was morally wrong in nineteenth-century
America, that Nazi medical experiments on hapless
prisoners were wrong from the moral point of view, or
that there 1s anything morally problematic about a
society that practices ritual torture and murder.
Indeed, Richard Rorty (1989) admits that on his ver-
sion of pragmatism, there is no neutral ground (i.e., no
moral point of view) from which to distinguish the
moral difference between torture and kindness (173).
Nevertheless, he holds on to what he calls “unground-
able desires” which includes “hope that suffering will
be diminished” and that “the humiliation of human
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beings by other human beings may cease” (p. xv).
Rorty’s move from an inability to distinguish a moral
difference between torture and kindness to a notion
of moral progress measured by greater solidarity with
humankind does not invoke the language of moral
suasion; it is instead tantamount to an existential leap
of faith. While Decker does not necessarily endorse
Rorty’s brand of pragmatism, it is not immediately
apparent how he can avoid a similar irrational leap,
given his general view of the contingent nature of all
moral principles and hence of all morality.

The version of universalism I defend trades on a
fundamental distinction between the form of moral
discourse and the content of particular moral judg-
ments. Part of the problem with Decker’s critique of
universalism comes from a tendency to conflate the
two. Decker is right to note that on-the-ground
bioethical problem-solving (i.e., the content of moral
discourse) relies largely on the notion of social or
personal dignity to do much of the work. However,
he is wrong to dismiss the universal principle of basic
human dignity as morally vacuous. As a formal
constraint on moral discourse, the principle of respect
for human dignity functions primarily as a meaning
constraint on our moral language. In this sense, the
principle does have the kind of self-evident and
coercive force of which Hannah Arendt spoke (and
Decker quoted in his chapter).

Moral discourse does not consist in applying a
series of universal rules to particular cases such as “one
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must never lie,” “one must never kill,” or “one must
never torture another human being” There could
well be exceptional circumstances in which a moral
case could be made to justify lying, killing, or even
torture. What the universal moral principle of respect
for human dignity demands of moral agents, however,
is that some morally defensible justification for the act
of lying, killing, or torture must be forthcoming. That
is, we simply cannot say that there is no need to justify
such prima facie unethical acts because in some
particular historical and cultural circumstance, such
acts are considered morally neutral or perhaps even
praiseworthy. Indeed, such acts are prima facie uneth-
ical precisely because they offend the universal prin-
ciple that constrains the form of our moral discourse
in the first place. To put it bluntly, to argue there is no
neutral ground by which to distinguish a moral

difference between torture and kindness is to speak
moral nonsense; such a position fails to under-
stand what the moral enterprise is all about. That
enterprise presupposes a moral epistemology that
trades on the general universal principle that all
human beings deserve moral consideration. Even
Dewey—who argued for the contingency of everyday
moral principles and the need to adapt such principles
to contemporary conditions and needs—appealed to

13

a higher-order responsibility of each generation “to
overhaul its inherited stock of moral principles,” and
an obligation to “discover what principles are relevant
to our social estate” (Dewey & Tufts, 1906, p. 283, my
emphasis). I would submit that the responsibility and
obligation to which Dewey refers are morally binding,
and that their moral force is drawn from the universal
form of moral discourse for which the inherited stock
of particular moral principles serves as content.

I want to conclude with a brief response to one of
Kevin Decker’s criticisms that appears not in his
original essay, but rather in his response to me. I am
speaking now of the supposed problem of speciesism
that my brand of universalism ostensibly entails. I
want to address this issue here because it points to
another key distinction that is of material importance
to how we think about the nature of morality in gen-
eral and moral obligation in particular, and also
because it may help to explain something of the moral
reach of the universal principle of respect for human
dignity that I defend.

Now, the supposed problem of speciesism is that it
privileges distinctly human traits over those of non-
human animals and nonhuman nature in general.
Inasmuch as I defend the principle of respect for
human dignity (not nonhuman dignity), the charge
that my position privileges the human over the non-
human is true. In this sense, I am certainly a speciesist.
But here it is important to distinguish moral agents
from moral subjects. Humans alone have the capacity
for moral agency, and as such they alone are morally
praiseworthy or blameworthy. It is this capacity for
moral agency that Kant referred to as the autonomous
will. Although other species lack the capacity for
moral agency, they are nevertheless included in the
community of moral subjects, as are ecosystems and a
broad variety of other objects, systems, and projects
for which human beings bear moral responsibilities.
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On the view I am advancing here, failing to treat
nonhuman moral subjects appropriately is a moral
failing not because it violates their intrinsic dignity,
but because to do so fails to express the fundamental
dignity of people like us. So, while human beings may
raise animals for slaughter, they are morally obligated
to treat them humanely. Failing to do so offends our
basic dignity and threatens to make us less than what
we can be as moral beings. On the other hand, failing
to respect the dignity of other human agents such as
when prisoners are tortured or otherwise treated
inhumanely violates not only the fundamental dignity
of those prisoners but also the basic dignity of the
perpetrators. Recognizing and responding to these
failings constitutes moral progress for us as a species of
moral agents, while failing to respond constitutes
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moral regress. It is worth noting here that in the above
examples, the heavy moral lifting is being done by the
universal principle of basic dignity. It is such universals
that set the moral limits for the particular judgments
that are made in our everyday ethical deliberations.
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Reply to Pullman

In Daryl Pullman’s thoughtful and cogent defense of
principlism, he claims, “Our concept of morality is
predicated on the intrinsic moral worth or dignity of
humanity. The essence of morality is to guard, protect,
and advance this fundamental value.” Another way of
putting this is that “basic dignity functions as a
meaning constraint on moral discourse.” The appeal
to human dignity does have an important role to play
in medicine, but its status as a universal principle is
dubious. Among the reasons for believing this is the
fact that the appeal to dignity, properly understood, is
clearly defeasible: it may often be trumped by other
moral or even nonmoral attitudes that we value. In
many other cases, the principle of preserving dignity
may appear vacuous, or may simply not apply. Let’s
work through these considerations in reverse order.

Human Dignity and Speciesism

There are a number of types of significant bioethical
problems that the principle of human dignity leaves
unaddressed, including experimentation with non-
human animals and the genetic manipulation of germ
lines of plants and animals, and questions of therapy and
enhancement where what is at stake is the very question
of what human dignity entails. Given limited space,
I can only deal with the first two of these three areas.

Kevin S. Decker

Appeals to the principle of human dignity often
deal indirectly with issues of experimentation and non-
human genetics by claiming that nonhuman nature
has a derivative moral status, or that it has no status at
all, and so may be disposed of as we wish. Such appeals
typically invoke some form of the Kantian dichotomy
between “persons” and “things.”” While similar pre-
Kantian distinctions were ultimately dependent upon
theology, Kant’s rests on a secular, if speculative, meta-
physics. Kant, in his own times, simply confirmed the
overwhelmingly accepted underlying wisdom about
a special human nature, a view that coexisted with
racism, sexism, and outrageous human degradation.
And Kant’s theory is also increasingly untenable after
the 1859 publication of Darwin’s Origin of Species and
the theory of evolution by natural selection presented
there (Dewey, 1910; Decker, 2009).

These considerations point the criticism that
human dignity implies speciesism. On this view,
speciesists privilege distinctively human traits over
those of nonhuman animals. The special moral cate-
gory of “being human” can be qualified by the fact
that humans (a) are rational, autonomous, agents,
(b) possess language, (c) have the ability to participate
in agreements on which morality depends, (d) are
more sensitive to harm than other creatures, or any
combination of these.Yet all these contrasts are highly
arguable (Rachels, 1990, pp. 184—-194).
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On the other hand, to directly grapple with issues
regarding nonhuman nature, bioethics should be
guided by reflection on evolutionary theory. Here, the
morally significant differences between human and
nonhuman animals do not resolve in terms of the
differentiation of “species” groups. Instead, moral
differences and similarities vary based on the animals
concerned, human or nonhuman, and on context.
James Rachels (1990) suggests a basic presupposition
of equality between living things, supplemented by
this principle: “If A is to be treated difterently from B,
the justification must be in terms of A’s individual
and B’
Treating them differently cannot be justified by

characteristics individual characteristics.
pointing out that one or the other is a member of
some preferred group, not even the ‘group’ of human
beings” (pp. 173—174). Of course, this principle alone
will not cover all the bioethical deliberations in which
the principle of human dignity says nothing, but that
is because no principle is universal.

In his contribution, Pullman also takes the principle
of human dignity as “a logical primitive or funda-
mental axiom in moral discourse.” Yet there could
be cases in which we are clearly engaged in moral
discourse, without this fundamental axiom applying—
for example, when we ask about whether it is ethical
for farmers to plant genetically engineered seed, which
could lead to the contamination of neighboring
organic crops. Clearly, there are moral determinations
to be made here, but the question of human dignity
never arises. Each such example adds to the evidence
that human dignity is not definitive of our moral lives.

The Redundancy of Basic Dignity

Pullman (2010) holds that there are really two senses
of dignity, a “universal, basic, ascriptive conception of
human dignity” and “various particular, personal, and
expressivist accounts” (p. 359). The normative force of
basic dignity is that “any human entity enjoys a prima
facie claim to moral consideration simply by virtue of
being human” (p. 359). On the other hand, socially
constructed personal dignity is “tied to notions of
self-respect and self-esteem, and is intimately related
to the complex social and psychological processes
involved in self-formation and self-expression. As

40 Kevin S. Decker

such, perspectives on personal dignity will vary with
historical, cultural and traditional experiences and
values” (p. 359).

While these definitions are clear and cogent, on-
the-ground bioethical problem-solving need utilize
only personal dignity to do all its work.The notion of
“basic” dignity, meanwhile, is morally vacuous. Even
Pullman (2001) concedes the limits of basic dignity’s
practicality: “Consideration of basic dignity does not
tell us, for example, how to respond to questions
about abortion, euthanasia, human cloning, or
anything else among the myriad moral conundrums
that face us today ... The detailed moral content on
these and other issues will have to come from other
sources. The notion of personal dignity is one of these
other sources” (p. 348). It is only a short step to further
claims that the normative force of particular concep-
tions of dignity is enough.

Basic dignity places an enormous amount of
weight on the idea that humans qua humans are
due “moral consideration.” But the meaning of
“moral consideration” varies wildly. Hospital staft’
extend moral consideration, for example, to a home-
less patient in admitting her to the emergency room,
but her case may be low priority in triage because of
her lack of ability to communicate her symptoms.The
Aztecs extended moral consideration to the victims of
their conquests by imprisoning them for later sacrifice:
in Mesoamerica, being a sacrifice carried far greater
moral and religious standing than simply being
slaughtered on the field of battle. I am not claiming
that the treatment of the sick, impoverished woman
or of the Aztecs’ victims is morally correct; just that
both
consideration that nonetheless lack correct moral

situations seem to involve basic moral
follow-through.

“Thick” examples of personal dignity may be
socially constructed, but what is the moral status of
basic dignity as a universal principle? It surely cannot
be true that “the idea that humanity has intrinsic
worth has functioned historically as a kind of logical
primitive in moral discourse” (Pullman, 2010, p. 360).
Many cultures lack corresponding concepts for
“intrinsic worth” and “humanity” (a species concept).
Religious history alone—particularly that of the
Abrahamic religions—gives us many counterexam-

ples in which the infinite worth of a divine being and



its commands outweighs moral consideration of the
mere “intrinsic worth” of human beings; particularly
if they are heretics or infidels. In fact, the construction
of the “idea that all human beings have basic moral
worth irrespective of any contingent historical, tradi-
tional, or cultural circumstance” has its own historical
and traditional story (Pullman, 2001, p. 342; Habermas,
2010, pp. 470—475). We can reasonably expect that
another story could supersede this one in the near
future, with the claim to basic human dignity radically
challenged by environmental depredation or identity-
altering technological changes.

In fact, to have the kind of normative force that
advocates of basic dignity claim for this principle, dig-
nity cannot be merely an empirical generalization
from particular senses of personal dignity. It must be
the “ground” of personal dignity, an unchanging
and solid foundation rationalizing personal dignity.
Interpretive studies of elder patient caregivers shows
that personal dignity always references either claims
(by a subject) or imputations (on behalf of a subject) to
self-esteem and the esteem of others in bodily, intel-
lectual, and/or spiritual ways (Jakobsen & Serlie,
2010). In such clinical settings, a medical facility’s
basic commitment to therapeutic care and restoration of
health does not need to be clarified by reference to a
transcendental sense of dignity. Similarly, in research,
codified commitments to refrain from causing con-
cretely specified forms of harm to subjects also do all
the work, leaving none for basic dignity.

Conclusion

The root of “transcendental” approaches to universal
principles (like those of Thomas Aquinas and Kant)
and the desire to defend a static concept of “basic”
dignity is an understandable one: it comes from our
psychological discomfort with uncertainty and the

desire to make judgments firmly anchored in truth.
This has led philosophers, scientists, and medical
practitioners to what John Dewey calls a “quest for
certainty” that squanders precious intellectual capital
on, among other things, the search for universal prin-
ciples (Dewey, 1929). But implementing the means
for forming reasoned judgments based on claims or
imputations of particular, personal “dignities,” together
with the institutional approach to morality that I out-
lined in my preceding chapter, provide a compelling
response to the claims of universalism. While it is
sometimes unfortunate that none of us possesses
precisely the same moral intuitions as every other, the
many commonalities that issue from our shared
human condition make the piecemeal work of bio-
ethical deliberation and consensus building possible.
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Part 2

Is It Morally Acceptable to Buy
and Sell Organs for Human

Transplantation?

Introduction

“While people’s lives continue to be put at risk by
the dearth of organs available for transplantation,
we must give urgent consideration to any option
that may make up the shortfall. A market in organs
from living donors is one such option. The market
should be ethically supportable, and have built into
it, for example, safeguards against wrongful exploi-
tation. This can be accomplished by establishing
a single purchaser system within a confined mar-
ketplace.” The preceding is the abstract from a
2003 paper by Charles Erin and John Harris in
the Journal of Medical Ethics titled, “An Ethical
Market in Human Organs” (Erin & Harris, 2003).
Depending upon one’s perspective, what they say
might strike one person as straightforwardly sen-
sible, or another person as downright reprehensible.
Interestingly enough, we praise the person who
donates one of their organs, but do not ordinarily
praise—and may even condemn—the person who

wants to sell a body part.This condemnation occurs
notwithstanding the fact that there are many more
patients who need organ transplants than there are
persons who are willing to provide them altruisti-
cally. For example, in 2008, in the United States
there were an estimated 139,917 patients waiting
for organ donations, yet only 27,281 organ trans-
plants occurred (HRSA, 2009). What might be
some of the reasons that a market in human organs
is considered reprehensible even in the face of
extreme shortage?

Someone of a religious bent might claim that the
human body is a sacred temple housing some kind of
divine or supernatural entity such as a soul, and both
body and soul may have been given as a gift from
God.Thus, although it is true that the human body is
extended in space and time, and subject to physical
laws of the universe like any other material thing, its
specialness and uniqueness as (a) the temple of the
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soul and (b) a gift from some god(s) means that it
should not be treated like any other object, and
especially not like a commodity to be bought and sold
(May, 1977; CBPC, 1991).

One need not be religious, however, to draw the
same conclusion regarding not treating the human
body like a commodity. Immanuel Kant’s (1724-1804)
deontological moral theory emphasizes respect for per-
sons, and this respect can be extended to persons’ bodies
since, after all,a person can be understood as an embodied
human being who is rational, free, and responsible
(Kant, 1775-89/1963, 1785/1998, 1797/1996; LRCC,
1992; Munzer, 1993; Cohen, 1999; Morelli, 1999).

Interestingly enough, Kant’s morality has also been
used by proponents of a market in human organs.
The part of Kant’s morality emphasizing the fact
that rational beings are seen as autonomous—that is,
free to make choices for themselves unimpeded by
any coercion—is what becomes significant here.
Fundamental rights to privacy and the use of one’s
body as one sees fit, for example, are viewed as elements
of this autonomy, and it is arguable that the right to
ownership over one’s own body in exercising decisions
is the most fundamental of these rights. If an embodied
human being is autonomous in this sense, then surely
she can choose to either donate or sell parts of her body,
if desired. It is her body, and she can do with her body
whatever she sees fit to do with it, including offering it
or parts of it to the highest bidder (Markowitz, 1990;
Schwarzenbach, 1998; Gill & Sade, 2002; cf. Gerrand,
1999; Merle, 2000; Wilkinson, 2010). Ron Brown
(1999) summarizes this commonsense Kantian-based
position: “Simply stated, the moral justification is this:
each adult owns his body and thus has the absolute
right to make all decisions regarding it, providing he
abstains from using force or fraud on others.”

In the first chapter of this section, Mark Cherry
puts forward this “It’s my body, and I'll do what I want
with it” kind of argument: “A person’s authority over
himself, his freedom of choice over the use of his
body and mind, is part-and-parcel of maintaining
personal integrity.” This autonomy is oftentimes
appealed to in cases where one donates an organ, so
why shouldn’t this autonomy extend to the selling of
organs? As Cherry notes, “Public policy that prohibits
consensual organ procurement from persons who are
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willing to donate, provided that they receive financial
payments or other valuable incentives, denies the very
authority of persons over themselves that justifies
organ procurement in the first place.”

Utilitarian and other consequence-based moral rea-
sons figure as much into the debate concerning the
market in human organs, as do Kantian and other
deontological-based moral reasons. The standard utili-
tarian reasoning utilized in favor of a market in human
organs 1s fairly simple: if human organs are needed in
the transplant community—which they obviously
are—and we can supply them by offering a financial
incentive to people, and if people are willing to pay
and donors are willing to accept the risks involved,
then the end result will be plenty more people sur-
viving, which is an obviously beneficial consequence
to the transplant community. Thus, the straightfor-
wardly moral thing to do is allow people to buy and
sell human organs, which, at present, is illegal in nearly
every nation including the United States (NOTA,
1984; Territo & Matteson, 2012). In the midst of dis-
pelling medical myths, offering counterarguments, and
reminding us of the fact that medicine, medical proce-
dures and, in many cases, the human body itself all are
instrumental goods in the biomedical marketplace—
after all, people sell and pay for a myriad of medical
procedures and services, as well as for cadavers, all over
the world (Callahan & Wasunna, 2006; Rice & Unruh,
2009)—Cherry also endorses a consequence-based
moral reason for a market in human organs,: “altru-
ism-based systems of organ donation are not working
adequately, whereas a market in human organs and
other body parts would efficiently and effectively save
lives, reduce human suffering, encourage highly skilled
professional medical practice, and respect the authority
of persons over their own bodies.”

In the second chapter of this section, Art Caplan
notes: “selling organs, even in a tightly regulated
market, violates the existing bioethical framework of
respect for persons since the sale is clearly being
driven by profit”” Continuing, Caplan maintains that
a market in human organs “violates the ethics of
medicine itself” since the “creation of commerce in
body parts puts medicine in the position of removing
body parts from people solely to abet those people’s
interest in securing compensation as well as to let



middle-men profit” Thus, in opposition to Cherry,
Caplan is clearly uncomfortable with the fact that
medicine and medical procedures exist as market-
place phenomena. But, at least part of this discomfort
is well deserved, since money, or the lack thereof,
oftentimes determines access to vital medical care
(Wong, 1998; Callahan & Wasunna, 2006; Powers &
and Faden, 2006; Hansen, 2008). And any market will
be rife with exploitation, despite numerous regula-
tions as well as checks and balances (Radin, 1996;
Wertheimer, 1996).

In response to the “It’s my body, and I'll do what I
want with it” kind of argument, Caplan points out the
harsh reality that most people who would be willing to
sell a body part are poor, so the decision to sell a body
part hardly seems rational and free in the robust Kantian
sense: “Talk of individual rights and autonomy is hollow
if those with no options must ‘choose’ to sell their
organs to purchase life’s basic necessities.”” Especially
since those in the medical profession are supposed to
uphold the “do no harm” principle, it seems all the
more egregious for medical professionals to be engaging
in exploitative behavior. In an attempt to sidestep the
exploitation that seems to be inherent in any market, at
the end of his chapter Caplan favors default to donation
programs like those advocated in Spain, Italy, Austria,
France, and Belgium. In such a program, an individual
is presumed to wish to donate their body or body parts
upon death, unless they make the conscious decision to
opt out of the program. And Caplan points to data that
would seem to indicate that such programs are working.
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Chapter Three

It Is Morally Acceptable to Buy
and Sell Organs for Human

Transplantation

Moral Puzzles and Policy Failures

Mark J. Cherry

In this chapter, I argue that embracing market-based incentives for organ procurement would save lives and reduce
human suffering, while helping to contain economic costs and stretch healthcare budgets. Financial and other valuable

incentives would encourage living persons to donate redundant internal organs, while also increasing access to

nonredundant organs with donors (or their families) granting permission for organ harvesting after death. Legislating

“altruism” on the part of donors (or the donor’s family), coerces self-sacrifice in an otherwise commercial setting,

where surgeons, nurses, pharmaceutical companies, hospitals, third-party procurement agencies, government bureau-
crats, as well as organ recipients openly profit. At stake, however, is not solely the efficiency and effectiveness of trans-
plantation practice, but more fundamentally the recognition of the moral authority of persons over themselves.

Openly embracing a market in human organs for transplantation would encourage virtuous tendencies in transplan-

tation, shed light on what is often a hazy and shrouded policy setting, while better addressing the shortage in human

organs for transplantation.

Introduction

Alicia and James are living kidney donors. Each has
arranged to donate a kidney to save the life of a child
of a close acquaintance, who is in need of transplant.
Both are aware that kidney donation comes with the
attendant risks of surgery; each seeks to minimize the
risks by working with a well-known hospital with a
good reputation for providing high-quality medical
care for organ donors. Alicia and James both enjoy the
recognition that they are saving a life and reducing
human suffering. Many consider their actions to be

heroic: saving the life of another at some risk to
oneself. While James is donating his redundant kidney
for free, Alicia has asked the mother of her organ
recipient for a significant cash reward, which the
mother has happily agreed to pay. What is the moral
difference, if any, between Anna and James?

Paid rescue workers, who risk their lives to help
others, are accepted in many facets of life. Fire fighters,
police officers, Coast Guard naval rescuers, as well as
ski search and rescue teams, each risk life and personal
injury to help others while collecting a salary. While
one may work as a volunteer fire fighter, that someone
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chooses to be paid for services does not reduce the
honor of the occupation. With regard to Alicia and
James, the organ retrieval surgery will be exactly the
same—indeed, all of the medical aspects of the two
cases are identical. Consequently, it is unclear why
there ought to be any moral difference between com-
pensated and uncompensated organ donation. The
legal difference between the two cases is startling:
James’s choice is praised, encouraged, the subject of
positive educational propaganda, and legal; Alicia’s
request for compensation is decried, denounced, and
subject to legal punishment almost everywhere in the
world. Why?

The prevailing moral viewpoint is that human
organs may be donated, but they should not be sold,
despite the shortfall in organs available for transplan-
tation and the consequent increase in human suffering
and the deaths of otherwise salvageable patients.
Commentators opine that human organs should not
be viewed as commodities to be sold for private gain,
but rather treasured as an altruistic gift, a social
resource to be distributed according to medical cri-
teria. Prohibitions on financial incentives for organ
donation are often couched in lofty moralistic terms
(e.g., “preserve the nobility of organ donation”
(Declaration of Istanbul); International Summit on
Transplant Tourism and Organ Trafficking, 2008,
p. 1227) and manipulative educational campaigns
(e.g., “Give the Gift of Life”). Organ transplantation,
it is claimed, should transcend commercial practices
and rise above marketplace morality. Yet, the urgent
public health challenge due to the considerable dis-
parity between the number of patients who could
benefit from organ transplantation and the number of
organs available for transplant will not be adequately
addressed by the vilification of commodification and
market transactions. Despite the fact that such assump-
tions underlie nearly all public policy regarding organ
procurement and transplantation, I conclude that each
is misguided and illegitimate.

Embracing market-based incentives for organ
procurement would save lives and reduce human
suffering, while helping to contain economic costs
and stretch healthcare budgets. Financial and other
valuable incentives (e.g., college scholarships, tax
incentives) would encourage living persons to donate
redundant internal organs (e.g., a kidney), while also
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increasing access to nonredundant organs (e.g., the
heart) with donors or their families granting per-
mission for organ harvesting after death. Legislating
“altruism” on the part of donors or the donor’s family
coerces self-sacrifice in an otherwise commercial sett-
ing, where surgeons, nurses, pharmaceutical com-
panies, hospitals, third-party procurement agencies,
government bureaucrats, as well as organ recipients
openly profit. At stake, however, is not solely the
efficiency and effectiveness of transplantation practice,
but more fundamentally the recognition of the
moral authority of persons over themselves. Openly
embracing a market in human organs for transplanta-
tion would encourage virtuous tendencies in trans-
plantation, shed light on what is often a hazy and
shrouded policy setting, while better addressing the
shortage in human organs for transplantation.

Some Background Numbers

To assess current transplantation policy realistically,
one must also consider the background risks involved
in organ transplantation bereft of the significant and
valuable incentives of the commercial market. The
United Network for Organ Sharing (UNOS) docu-
ments that, in the United States alone, some 7182
patients died in 2008 while waiting for an organ
transplant (UNOS, 2009, table 1.6). Many more
patients die each year after being removed from the
transplant waiting lists because they have become too
il to transplant. Others endure suffering, often in
hospital on life support, or in expensive outpatient
treatments, while queuing for available organs. In
2008, in the United States only 27,281 organ trans-
plants occurred despite the 139,917 patients who
queued on the waiting list at some point during that
year. At the end of 2007, the waiting list was popu-
lated with 96,874 candidates for transplant, compared
to some 100,597 at the end of 2008; UNOS currently
lists 111,776 candidates (as of August 4, 2011). There
has been a 56.6% increase in demand for transplant-
able organs from 1999 to 2007 (UNOS, Chapter 1,
p. 1). While demand for organs has risen significantly,
organ donation rates in the United States have been
relatively stagnant for some time, with the availability
of organs declining over the past five years (UNOS,



Chapter 2). Organs are procured primarily from
cadaveric sources; however, living donation consti-
tutes a significant portion of kidney donation (5966
out of 16,067), with a growing number of living
liver-lobe donations (249 out of 5568) (OPTN,
1999-2004; UNOS, 2009). Altruism-based policies
for organ donation have simply not been adequate to
meet the medical demand for transplantation.

The wusual circumstance of transplant patients
without a private donor is an evermore significant
wait and risk of death. UNOS reports, for example,
that patients in need of a kidney transplant, with
blood type O, who registered in 2001/2002, experi-
enced a median wait time of 1833 days; those with
blood type B, who registered in 2001/2002, experi-
enced a median wait time of 2033 days. Patients
in need of a liver transplant, with blood type O,
who registered in 2001/2002, experienced a median
wait time of 1228 days (UNOS, 2009). Given increa-
sed demand for human organs, and a concurrently
increased queuing time, median wait times for patients
with less common blood types, and highly sensitized
recipients, has become difficult to calculate accurately
because fewer patients as a percentage of those
queuing have received a transplant since listing
(Hippen, 2005; Xue et al., 2005).

As queuing time for organ transplantation has
increased, direct and indirect health risks have
increased as well. Patients with end-stage renal failure
not due to diabetes have a mortality rate of approxi-
mately 60% at five years while waiting for organs;
morality rates are worse for patients whose renal
failure is due to diabetes. Even queuing for less than
six months has a long-term negative impact on
health risks relative to preemptive transplantation
(Meier-Kriesche and Kaplan, 2002; Abou Ayache et
al.,2005). Over time, the body becomes more fragile,
creating greater likelihood of poor post-transplant
outcomes. According to one study, during a
33-month period, 85 transplant candidates on the
waiting list at the University of Minnesota died
awaiting transplant (63 waiting for kidney transplant,
22 for simultaneous pancreas—kidney transplant). The
transplant candidates’ mean age at death was 53
(£11) years. Of the 85 patients, 71% were waiting for
a first transplant, and 62% had a 0% panel-reactive
antibody level at the time of death (see Casingal et

al., 20006). As Arthur Matas, Benjamin Hippen, and
Sally Satel (2008) comment regarding this study, “it
would have been easy to find a kidney for them, if
there were a sufficient supply” (p. 380). The median
wait time for a donor kidney routinely exceeds the
median life expectancy of dialysis-dependent trans-
plant candidates (Matas et al., 2008). If the median
wait time for kidney transplantation continues to
increase, which seems likely, it will surpass the life
expectancy of an evermore significant portion of
potential recipients.

Sustaining patients medically while they await
transplantation is very expensive. Financial costs to
care for the end-stage renal population increased 57%
between 1999 and 2004 (Foley & Collins, 2007).Total
Medicare costs for end-stage renal disease in 2000 was
just over $12 billion; by 2008, Medicare expenditures
for end-stage renal disease had increased to over
$23 billion. In 2008, the cost per patient for dialysis
was $76,587; in comparison, the per-person cost for
transplant patients was $26,668, and for patients with
a well-functioning graft, the cost was $19,104
(USRDS, 2010, tables K1 K6, K9, and K12). Insofar as
wait times for transplantation can be reduced through
financial incentives for organ donation, such incen-
tives would save both monetary and medical resources,
while decreasing suffering and improving life and
health outcomes for patients.

Financial Incentives: Increasing Access to
Transplantation

Such suffering is all the more tragic, since much of it
could be prevented by legalizing an open market in
human organs for transplantation. Creating significant
incentives for living-organ donation will multiply the
availability of organs, such as kidneys, bone marrow,
and liver segments. The financial rewards helped moti-
vate Alicia’s decision to donate; it would likely prompt
others to do the same. Some persons might be willing
to consider a futures contract in which they agree to
sell any usable organs upon their death to an organ-
procurement agency, and have the money paid as a
death benefit to their survivors. Similarly, financial and
other valuable incentives would enable families to sell
the organs of a decease loved one, rather than just to

It Is Morally Acceptable to Buy and Sell Organs 49



donate the organs. Incentives for families to make
available body parts from recently deceased relatives
would increase access to nonredundant organs, such as
hearts, as well as bones, cornea, and other useful body
parts from deceased donors. Knowing that their fam-
ilies would financially benefit would likely encourage
many more potential donors to state their intentions
to be organ donors.

Financial and other market-based incentives
encourage persons to raise resources to further
personal goals and social interests. Such incentives
drive technological and medical innovation; they
possess significant motivational force independent
of civic mindedness, self-sacrifice, and social soli-
darity. Other incentives for organ donation might
include organ entitlements (i.e., higher priority on
the waiting list for families whose members have
donated organs), payment of funeral expenses, life-
insurance contracts, and tax credits. If the thought of
the donor’s mother paying Alicia in cash for her
kidney seems unduly crass, money need not change
hands. Imagine instead Alicia being provided with a
four-year college scholarship, or funding for grad-
uate studies, such as medical or law school—a
valuable incentive indeed! It is highly plausible that
such valuable incentives would be successful in
motivating the availability of human organs for
transplantation. Each case is little different from the
current system of organ donation except that
donors, or their families, receive financial or
other valuable compensation to stimulate donation.
Utilizing various incentives creatively to fashion
public policy could efficiently and effectively
increase the availability of organs, thereby improving
access to transplantation, reducing human suffering,
and saving lives.

Barter markets (trafficking by exchange of com-
modities) in organs already exist, are morally praised,
and are being expanded. Examples include paired
kidney exchanges and “triple swap” kidney donation
and transplant operations, in which three patients,
who are not tissue compatible with their own willing
donors, exchange their donor’s kidney for a kidney
from another of the three donors. Each willing donor
provides a kidney to one of the three transplant
patients (Delmonico et al., 2004; Saldman et al., 2006).
Surgeons at Johns Hopkins University Hospital per-
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formed just such an organ swap in 2003, and since
then what is often termed “human organ paired
donation’ has become more commonplace (Ferrari &
De Klerk, 2009; Gumber et al. 2011). Kidney
exchanges and triple-swap donation programs are
forms of reciprocal directed donation. A similar
kidney-exchange program was established in the
Netherlands (De Klerk et al., 2005, 2006; Mahendran
& Veitch, 2007). Importantly, such “directed dona-
tions” typically bring organs into the transplant
pool that would otherwise not have been available
(Paramesh et al., 2011). Nongovernmental programs,
such as MatchingDonors.com, help those in need of
transplant to arrange for potential organ exchanges.
Soliciting donors in this manner increases access
to transplantation. Most exchanges have been swaps
among kidney donors, but other types of organ trades
are possible: for example, a segment of healthy liver
could be exchanged for a healthy kidney.

In 2007, section 301 of the United States National
Organ Transplant Act (Public Law 110-144) was
specifically revised to permit paired kidney exchanges
and other types of organ exchanges for transplanta-
tion. The original Act prohibited the transfer of
human organs for use in transplantation for any sort
of “valuable consideration.” It prohibited for-profit
commercial harvesting, financial incentives, or other
valuable consideration to encourage donation or sale
of human organs for transplantation. As amended,
“human organ paired donation,” i.e., kidney swaps
and other organ exchanges, do not violate the
prohibition on receiving “valuable consideration.”
Amendment was necessary because paired organ
exchanges were becoming increasingly popular, and
receiving an organ in exchange for an organ, with
each party thereby saving the life of a loved one, is
quite obviously the receipt of*“valuable consideration.”
The practice is straightforwardly a “trafficking by
exchange of commodities”—a barter market in
human organs for transplantation.

Human Organs Are Instrumental Goods

Critics charge that compensating organ donors, or
their families, would reduce the human body to no
more than an instrumental good, a thing, a commodity



to be bought and sold. Consider, for example, the
comments of S. Daniel Davis and Samuel Crowe

(2009):

Embedded within the ethic of generosity is the idea and
the hope that individuals may freely, without any form
of coercion, choose to give of themselves for the good—
in this case, the health—of another ... In deference to the
generosity of donors and the health of transplant recipi-
ents, physicians may, in good conscience, undertake the
necessary surgical and medical interventions, confident
that these interventions are consistent with the ends of
medicine. If this ethic of generosity, however, gives way
to an ethic of buying and selling, then physicians will be
willing accomplices to both instrumentalization and
commodification—consequences that would harm the
profession of medicine. (p. 600)

This criticism, however, is misdirected: it regards not
just compensated organ donation but the very practice
of organ transplantation itself. One of the key moral
issues underlying live organ donation, as highlighted
in the examples of Alicia and James mentioned at the
very beginning of this chapter, is the recognition that
the transplant surgeon harvests a healthy organ from a
healthy person so as to benefit some other fully sepa-
rate person, who is sick and in need of transplant.
In the case of deceased donation, which is usually
carried out after the determination of death by neu-
rological criteria, judgment is made that the donor no
longer needs his organs (see Iltis & Cherry, 2010);
consequently, organs can permissibly be surgically
removed and placed into some other person. Trans-
plantation demonstrates empirically that organs are
manipulable and interchangeable with other organs of
the same kind. This is the physical reality that makes
transplantation medically viable. The intention is for
the harvested organ to cease being a living part of the
donor and to become a living part of the recipient, so
transplant teams attempt to find a replacement organ
that is as similar as possible to the body part they wish
to replace. Such considerations underlie the careful
histocompatibility testing for tissue-matching donor
organs with potential recipients. This testing maps
leukocyte antigens on the surface of the body’s cells,
which help the immune system protect the body
against invaders. The immune system also recognizes
the histocompatibility antigens from the tissues of

other persons and may react against these antigens
leading to the rejection of organ grafts. Transplant
professionals attempt to match as many of the anti-
gens as possible between the donor organ and the
recipient to reduce the change of rejection (UNOS
2009). In short, transplantation medicine relies on the
empirical fact that human organs are instrumentally
useful things.

All systems of transplantation, including uncompen-
sated organ donation, objectify human organs and
utilize them as fungible replaceable objects. As a sur-
gical practice, organ transplantation requires that we
appreciate these body parts as exchangeable objects.
Organ transplantation demands that we understand
body parts as alienable; i.e., that persons can per-
missibly donate their redundant internal organs to
benefit others, and that families can grant permission
for organ harvesting after a patient’s death. Instru-
mentalization of body parts does not flow from
whether the donor was offered, requested, or received
valuable compensation; instrumentalization of body
parts is part and parcel of organ transplantation. As the
American Medical Association Council on Ethical and
Judicial Affairs (1993) noted, organs are a medical
resource: “the shortage of organs is the most obvious
example of scarcity in medical resources” (p. 1). Donors,
surgeons, procurement agencies, and recipients alike
objectify organs and treat them as instrumentally useful
medical goods.

Indeed, the market in body parts is quite literally a
billion-dollar industry, reaching well beyond organ
transplantation:

In the cadaver business, suppliers sell bodies and body
parts to brokers, who in turn funnel them to buyers.
Suppliers include morgues, medical schools, tissue
banks, independent companies, funeral homes, and
even, on occasion, crematoria. Brokers, who facilitate
the corpse sales, may be independent businessmen or
employees in some of the same places. Their clients
include medical associations, major US corporations,
researchers, doctors, and hospitals. The demand for
bodies and parts surpasses the supply, which keeps the
prices of human flesh and bones very high. Each corpse
that travels through the system can generate anywhere
from $10,000 to $100,000, depending on how it is
used. (Cheney, 2006, p. 8; see also Waldby & Mitchell,
2006)
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Medical research relies extensively on human body
parts. Medical students learn financially valuable
information and technical skill while working on
human bodies and body parts. Human parts are useful
for pharmaceutical, cosmetic, and surgical equipment
development, and technical practice, to name but a
few marketable uses. Museums display preserved
bodies (mummies) as well as the plasticized human
bodies in the “Body Worlds” exhibits. The reproduc-
tion industry buys and sells sperm and ova (Nelson,
2009), the wig industry buys human hair, and there
exists potentially profitable research on human
embryos, adult and embryonic stem cells, and human
DNA.The market in human plasma, a blood compo-
nent, is booming with private centers in the United
States handling some 18.8 million transactions a year
(the current rate is about $20.00 a pint; Kimes, 2009,
p. 12). Body parts are commodities.

Marketplace Morality

It is fashionable in bioethics to believe that the role
of the market in medicine is less than positive.
A quasi-social-democratic political vision and ideo-
logical orientation functions as part of the taken-
for-granted lingua franca of bioethics. This moral
framework seeks to place medicine, and thereby
transplantation, above what is characterized as the
crass morality of the marketplace. Transplantation is
to be set firmly within a morality of generosity and
altruism, not the market. As an editorial in the The
Lancet (2009) opined: “Ethical arguments have been
made for and against the practice, with the pro side
generally contending that legitimizing a market for
organs would increase their availability. But human
livers and kidneys are not commodities, and hospi-
tals are not just another convenient locale for
money to change hands. Trade in human organs is
immoral and ought to be outlawed around the
world” (p. 1901).

Having failed to appreciate the ways in which
medicine treats livers, kidneys, bone marrow, and so
forth as medical resources, the editorial leaves conve-
niently unstated that surgeons, nurses, hospital admin-
istrators, and other staff charge significant amounts of
money for access to medical goods and services.
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Medicine is a commodity: its goods and services are
bought and sold, are valued over against other goods
and services, are the subject of economic choices, and
are given a monetary equivalence. Hospitals, physicians,
and other healthcare workers demand payment for
services rendered. Consider these statements regarding
payment from the University of Pennsylvania Hospital
(2011) website:

The University of Pennsylvania Health System partici-
pates with many medical insurance plans. It is important
to understand that your insurance policy is an agreement
between you and your insurance carrier. We will submit
the claim on your behalf, however that is not a guarantee
of payment of the claim. Should your claim be rejected
or only partially paid, your insurance company should
send you an explanation of benefits. Ultimately, the fees
are your responsibility. If we do not participate with
your insurance plan, payment is expected at the time
of service ... Co-pays, deductibles, co-insurances and
fees for noncovered services are expected at the time of
your service. A $12.00 administrative fee will be assessed
if the co-pay is not paid at the time of service. For
your convenience we accept cash, personal checks,Visa,
MasterCard, American Express, and debit cards.

Even with state-based healthcare systems, citizens
purchase medical care through various forms of high
taxes. Such financial, billing, and taxing practices
straightforwardly place medicine squarely within
marketplace morality—that ethic of buying and
selling goods and services.

Moreover, there is no good reason to believe that
such circumstances are altogether lamentable. Whereas
it has become commonplace to remark that medical
research and patient care have become a lucrative
enterprise, it would be shortsighted not to note the
considerable advancements in material well-being
and life expectancy that medical innovation has
brought to the industrial world, which includes trans-
plantation medicine (see Cherry, 2006). For-profit
medical research has played a crucial role in demon-
strating that many treatments once thought to be
important parts of healthcare are ineffective, or at
least less effective than new alternatives (consider, e.g.,
the development of advanced immunosuppresives to
prevent organ graft rejection; see Ponticelli, 2011).
Innovation has increased longevity while decreasing



morbidity. Within transplantation, the market has led
to important pharmaceutical innovation and greater
use of “expanded criteria donors” or “marginal
donors”’; that is, “donors that would not have been
considered suitable for donation previously” (Humar,
2004; UNOS, 2009). Such organs include those that
in the past were believed to have an unacceptable risk
for primary nonfunction or initial poor function. The
positive result of such expanded criteria is that more
organs are available for transplantation; the negative
aspect 1is that such transplants often have inferior
results, such as greater rates of complications or graft
rejection. For liver transplantation, for example, there
is a clear correlation between post-transplant out-
comes and the quality of the organ graft (Mittler et al.,
2008; Miillhaupt et al., 2008). Medical innovation
requires the significant investment of economic
resources. Financial rewards for organ donation would
create significant incentives for innovation in many
such areas.

Some critics believe that financially compensating
organ donors involves an exchange of incommensu-
rable values. The concern is that financial compensa-
tion will fail appropriately to weigh and compare
economic versus noneconomic values. However,
nonmarket-based strategies for procurement and
allocation face similar difficulties. Government-based
organ-confiscation policies, for example, are often
framed to appear altruistic, even when they are in fact
coercive. Presumed consent, for example, involves no
actual consent from any actual person; instead, organs
are simply taken, unless the individual has specifically
and officially made his rejection of organ donation
known, such as by signing the properly official
forms. Similar challenges beset proposals for “routine
retrieval” policies. Imagine a policy of “presumed
consent to one’s house”: unless one specifically and
officially stated otherwise, the government coercively
takes ownership of one’s house upon one’s death.
Even if it served some plausible state use, such a policy
would be neither altruistic nor consensual. Estate
taxes are confiscatory nonaltruistic contributions to
the state. The government simply takes the funds for
its own purposes. Normally, unless otherwise speci-
fied in a will or other legal document, the deceased’s
property—house or bodily remains—passes to the
ownership of her/his heirs.

Financial transactions and other types of market
exchanges do not require that the goods exchanged
be precisely commensurable; such a restriction would
rule out nearly all consensual transactions. Permissible
transactions require that the parties transact volun-
tarily, that deception or other forms of coercion are
not employed, and that each party agrees to the value
or product to be received. This means that what is
received in return is worth at least as much to the
party as that which was given at the time of the trans-
action. One can buy or sell “priceless” works of art
without claiming that its aesthetic or historic value
is commensurate with the money that is paid
(Wertheimer, 1992, p. 218). A “priceless” Picasso—
“Nude, Green Leaves, and Bust”—was sold in May
2010, at auction in Christie’s New York for some
US$106.5 million. Money equivalence is usually
understood in terms of what persons are willing to
pay for the transfer of ownership, even in the case of
so-called “priceless” objects.

Similar equivalences can be created for organs and
other body parts. As a practical matter, if necessary, it
should be possible to establish minimum prices with
enforceable contractual duties for medical follow-up,
so that compensation will be sufficient to have a signi-
ficant positive impact on the donor’s (or the donor’s
family’s) life. For example, the valuable compensation
could be framed to include education, vocational, or
other training, on the model of the G.I. Bill, which
provides tuition benefits for the college education of
those who have served in the US armed forces.
Although limiting compensation for organ donation
to college scholarships seems to be unduly restrictive,
they would be, as I have argued elsewhere, at least a
step in the right direction (Cherry, 2009b).

Coerced Altruism

The persistent reference to organ donation as an
“altruistic gift” framed within an “ethic of generosity”
may be more lofty rhetoric than empirical reality.
Presumably, many organ donations are fully motivated
by altruistic concerns; however, it is difficult to know
what percentage falls squarely into this category
without any private negotiation for side-benefits, or
implicit understandings of a quid pro quo. Human
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motivations are complex, multifaceted, and not always
fully acknowledged. Requiring strict adherence to
altruism may cause more harm than benefit. Most
living donations are to family members. These dona-
tions are plausibly motivated by love or beneficence;
however, they are just as plausibly motivated by family
loyalty, gratitude, guilt, or avoidance of the shame of
failing to donate. If James is the only member of his
family who is tissue-compatible to donate a kidney to
his niece, there will be a great deal of social pressure
on him to donate—especially if the alternative is the
niece’s continued suffering and death. For these
donors, their willingness to donate stems from their
relationship with the particular patient and may not be
fully altruistically motivated. Perhaps by donating a
kidney to his niece, something he has good reason to
do anyway, James believes that his uncle will recipro-
cate by paying for his college education or by providing
a generous inheritance. Transplant surgeons also have
complex motivations for practicing their profession:
desires to do good, to obtain technical skill, to be paid
a high salary, to gain reputation and professional rec-
ognition, each of which is compatible with providing
high-quality surgical care. It holds donors to too high
a standard to presume that they ought to be motivated
only by an ethic of generosity or altruism. James
should be permitted to save his niece’s life, even if
his motivations are in part self-serving.

Parents have put forth minor children as living
donors, with parents consenting on behalf of those
children. In Hart v. Brown 289 A.2d 386 (Conn. Super.
Ct 1972), the court ruled that the parents of twin girls
could consent on behalf of one twin to have a kidney
procured and transplanted into her sister. As Angela
Holder (1990) documents, “Almost all courts have
granted these orders, based on the idea that the donor
child derives benefit from the continued life of the
sick sibling. The courts’ theory is that a child derives
more benefit from a happy home and the sibling rela-
tionship that he or she would from growing up with
two kidneys. Other courts have dispensed with this
concept of benefit and have simply found that parents
are allowed to consent to donation by one healthy
child to a sick child on the basis of a familial cost—
benefit analysis” (p. 523). Couples have utilized in
vitro fertilization with genetic testing so as to select
embryos for implantation that, once born, are destined
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to become tissue donors for an already-living sibling
(Sheldon & Wilkinson, 2004). The donor’s altruism in
such cases is nonexistent; nor is it plausible that the
parents involved are acting selflessly through an
ethic of generosity. Still, parents, together with trans-
plantation professionals, seem better placed to make
such medical and moral decisions than government
bureaucrats.

That transplant recipients, surgeons, insurance
companies, and organ procurement agencies would
prefer to obtain human organs without financially
compensating donors is understandable, but this fact
does not imply that potential organ donors act
wrongly when they seek or require valuable compen-
sation prior to agreeing to donate. Access to organ
transplantation is not free: transplant surgeons, hos-
pitals, and organ procurement agencies charge a
great deal of money for their services and expertise;
pharmaceuticals and access to other medical goods
and services are very expensive. Yet, the only party
who is legally prohibited from secking or accepting
compensation for his part in this lucrative market is
the organ donor (or his family). Forbidding compen-
sated organ donation legislates altruism and self-
sacrifice in an otherwise commercial setting. As long
as transplantation utilizing human organs continues,
these body parts will be appreciated as highly valuable
scarce medical resources. What is at stake is not
whether organs should be treated as commodities,
but rather who should receive the valuable medical
resource and who should bear the costs of appropria-
tion and transfer.

That human organs can only be transferred at a
price of zero does not reduce the value of the organs
to zero. It straightforwardly transfers the value of the
organ from the donor to other parties. Consequently,
financially compensating donors of organs and other
body parts would also be significantly fairer than the
current system of prohibition. Insofar as legal statutes
prohibit donors from accepting financial compen-
sation, human organs are a highly constrained com-
modity, where the state requires donors to part with
their valuable property without material compensation,
whereas others benefit financially, and the recipient of
the organ benefits physically, as well as perhaps finan-
cially, in terms of being able to return to work, reduced
medical bills, and increased quality and quantity of life.



Persons and Their Bodies

the
authority of persons to grant permission to organ

An additional conceptual puzzle concerns

procurement surgery—Alicia and James are each con-
senting to the same medical procedure. Common law
jurisprudence has appreciated a right of persons to be
secure against battery, a right not to be touched,
which was grounded in the authority of persons over
themselves, rather than in any particular view of the
best interests of persons. The weight of this moral and
legal tradition establishes persons as in authority to
make their own judgments regarding acceptable risks
and benefits as they collaborate with others through
freedoms of association and contract. Persons are
appreciated as possessing a dignity that should not be
violated by being touched or used without permis-
sion, but who may consent to more or less risky activ-
ities. Persons may grant permission to be used in ways
that, absent their consent, would be profoundly harm-
ful. Permission marks the distinction, for example, of
rape versus free love, sexual assault versus welcome
seduction, assault, and battery versus kidney removal
surgery. Persons may consent to risky activities and
lifestyle choices—joining the military, working on
oilrigs, engaging in tattooing and body piercings,
breast enhancement or other forms of plastic surgery,
or participating in promiscuous or risky sex. Indi-
viduals routinely set life and health at risk for national
patriotism, for career advancement, or to enhance
one’s attractiveness to potential sex partners. Others
need not approve of such choices; they may even
decry the consequences as imprudent or deeply
unfortunate. However, there is a prima facie lack of
moral authority to interfere in the choices of persons
who freely choose to act with consenting others.
Despite rhetoric to the contrary, human organs are
not a scarce public resource; organs are retrieved from
private persons, who have presumptive authority over
themselves, their bodies, and the uses to which parts
of their bodies will be put. A person’s authority over
himself, his freedom of choice over the use of his
body and mind, is part and parcel of maintaining
personal integrity. Absent agreement regarding the
demands of God, or the requirements of moral ratio-
nality, individuals have been identified within rather

broad side-constraints as the best judges of their own
best interests and of their own preferred method for
attempting to realize such interests. The authority of
persons over themselves is core to the respect of per-
sons that lies at the heart of moral and legal reflections
on informed consent to medical treatments, which
appreciates persons as able to grant permission to
(even risky) medical activities—for example, by
choosing to donate a kidney while living, or granting
permission for one’s organs to be donated upon one’s
death. The very jurisprudential tradition that makes
organ donation morally permissible—the authority
of persons over themselves, their own bodies and
minds—is denied in the case of compensated organ
donation, even though all of the medical aspects of
the two cases are identical. Public policy that prohibits
consensual organ procurement from persons who are
willing to donate, provided that they receive financial
payments or other valuable incentives, denies the
very authority of persons over themselves that justifies
organ procurement in the first place.

Moreover, such policy demeans persons, seeking to
supplant personal judgment regarding one’s own best
interests with the judgment of government bureau-
crats and academic bioethicists. It is the presumption
that one knows what is in the best interests of others,
what is most appropriate for their well-being, without
even having asked the persons themselves. Such
moralistic substituted judgment combined with legal
prohibition on compensated donation uses other per-
sons without their permission to achieve a particular
view of moral propriety and human dignity. It fails
to respect persons as capable of making prudential
and moral decisions about their own fates. It denies
persons the opportunity to choose on the basis of their
own judgments how best to advantage themselves.

Conclusion

The development of a market for the procurement of
organs provides no reason to stop asking patients or
their families to consider donation. In the United
States, extensive charity infrastructures exist side by
side with for-profit markets for food, medicine, and
housing. Financial incentives do not preclude the
liberties of the altruistically inclined to realize their
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need to take care of others. Unless governmentally
prohibited, even within a market system, private indi-
viduals could still donate organs out of charity to
family members or to others in need. Social and
political institutions that support the free choices of
persons to interact with free and consenting others
are neutral with regard to the expression of charity;
market-based liberties include, but are not limited to,
profit-seeking interests. Presuming that the willing-
ness to donate body parts is motivated by actual, rather
than coerced, altruism, those who are willing to
donate should still be willing to donate regardless
of the existence of a market. Additional strategies
designed to increase organ availability, such as directed
donation, should not be seen as exclusive alternatives
to the market. Pursuing multiple parallel strategies
may lead to the greatest organ availability. It may be,
however, as I have argued in more detail elsewhere,
that the goals of increasing organ availability, con-
trolling medical costs, and reducing human suffering
would be more effectively and honestly secured with
the existence of an open market in human organs for
transplantation (see Cherry, 2005).

Market incentives encourage persons to raise
resources to further personal as well as social interests
and goals. Profits from organ sales would allow for the
private pursuit of business and educational opportu-
nities, or to further more public agendas. Given that
social and personal advantage is often tied to educa-
tion and business success, such incentives may be
significant. Commercialization would create opportu-
nities, which many may view as attractive, to secure
resources for pursuing their own educational, business,
political, and welfare interests. It is likely that utilizing
the market as a procurement strategy would encourage
individuals, who would not otherwise donate, to sell
their organs, which would increase the availability of
organs for transplantation. The market is also very
likely to increase access to nonredundant organs and
body parts with harvesting authorized by the families
of deceased donors. An open market (unlike the black
market) would discourage unscrupulous practices and
can be tracked and regulated. Successful procurement
and transplantation require the skilled services of
many professionals. Hospitals and highly skilled trans-
plant surgeons have significant professional incentives
to encourage virtuous tendencies in the medical
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marketplace. In additional to specific contractual
obligations, surgeons and other medical personnel
would be governed by the usual professional medical
standards of practice. Such standards are nearly impos-
sible to enforce on the current black market (see, e.g.,
Stacey Taylor, 2009).

Treating uncompensated donation and compen-
sated donation as if such practices were inherently
different is morally implausible. Prohibiting compen-
sated organ donation forbids competent adults from
engaging in a commercial transaction from which
both parties expect to benefit. One may not approve
of the choices of other persons, but they are the ones
in authority to make such decisions regarding their
own lives and bodies. The goal of informed consent to
medical treatment, for example, is not simply to
endorse patient autonomy as a positive value, but
to respect personal autonomy as a side constraint—an
acknowledgment that the burden of proof on others,
including governments, to interfere in the free choices
of persons regarding their bodies is indeed significant.
In short, altruism-based systems of organ donation are
not working adequately, whereas a market in human
organs and other body parts would efficiently and
effectively save lives, reduce human suftering, encou-
rage highly skilled professional medical practice, and
respect the authority of persons over their own bodies.
‘With an open market, the availability of organs would
not be limited to acts of altruism, government coer-
cion, or manipulative educational campaigns designed
to convince people to donate their organs for free.
Failing to acknowledge that human organs are
commodities, even while public policy, commercial
interests, and transplantation medicine treats them as
such, encourages continuation of a dishonest social
political fiction. Prohibiting compensated donation
denies persons the opportunity to choose freely on
the basis of their own judgments regarding how best
to advantage themselves, while condemning those
waiting for available organs to significant suffering
and increased risk of death.
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Chapter Four

It Is Not Morally Acceptable to Buy
and Sell Organs for Human

Transplantation

A Very Poor Solution to a Very Pressing Problem

Arthur L. Caplan

Proposals to increase the supply of organs must be very carefully weighed against the prevailing ethical framework of
voluntary altruism. Those values are widely known and heavily promoted, and have long served to protect the interests
of prospective donors. Changes in these values might well alienate the public or healthcare professionals who have
grown used to this ethical framework. Major religious groups who support this bioethical framework or healthcare
workers, the majority of whom believe that the current bioethical framework is the appropriate one to govern organ
procurement, could react very negatively to any major shift in the ethical infrastructure of organ and tissue procurement.
Shifting to markets not only risks alienating important segments of the community who support altruism but also makes
it difficult to condemn the practice of trafficking in persons and parts for transplant. And a market does nothing to help
increase the supply of hearts and livers while making it less likely that these will be donated while those selling their
kidneys get paid. The other key ethical problem facing a shift to some form of market is that it asks physicians to do
harm to otherwise-healthy patients solely so that they may personally profit by being made sicker through removal of

an organ.

The Harsh Reality of Allowing Markets in
Organs—Trafficking of the Poor

Levy Izhak Rosenbaum, an Orthodox Rabbi in
Brooklyn, New York liked to refer to himself as a
“matchmaker.” However, he was not arranging dates
for his congregants. R osenbaum was one of five rabbis
indicted on July 23,2009 in New Jersey for brokering
the sale of black-market kidneys and, in a few cases,
lobes of livers. He is accused of finding poor, Syrian

Jews, who spoke little English or Hebrew and were
newly immigrated to Israel, and paying them $10,000
to travel to the US to sell a kidney to patients waiting
in various US transplant centers.

Rosenbaum was quite a businessman. He pocketed
as much as $150,000 per organ from purchasers for
serving as the middleman in his organ trafficking
scheme. He not only short-changed his organ sources
but even charged them for their transportation and
room and board (Sherman & Margolin, 2011).
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Rosenbaum knew that buying organs was illegal. So,
he was sure to always describe payment to his kidney
sources as compensation for their time. Nevertheless,
his scheme constituted blatant trafficking in persons
for the purpose of obtaining organs.

Those involved were compelled by poverty to
think about selling one of their kidneys. A middleman
then took advantage of their poverty and illiteracy,
duping them into thinking that they would earn a
large sum of money free and clear by selling a kidney.
Sadly, in most of the world, allowing financial incen-
tives in kidneys means that trafficking, exploitation,
disabling the sellers and even killing is the reality
(Rothman & Rothman, 2006a, 2006b; Budiani-
Saberi & Delmonico, 2008; Foster, 2009).

Trafficking is an all-too-real phenomenon in the
world of kidney transplantation. It can take many
forms. Sometimes, people are brought to hospitals
against their will or with no true informed consent to
“sell” a kidney. Sometimes, would-be patients travel to
hospitals where they will meet someone, found by a
broker or middleman, who, having been paid, will
make a kidney available. And, in some instances, the
organs themselves are simply forcefully removed,
sometimes after an execution in a prison, and then
sent, for a fee, to waiting patients, some of whom
come from other countries, at nearby hospitals (Sify
News, 2011).

Properly preserved kidneys remain viable for trans-
plant for many hours.They can be flown thousands of
miles for the right price. Studies estimate that nearly
10% of all kidneys transplanted around the world are
trafticked (WHO, 2007; Caplan et al., 2009).

The New Jersey indictments represent the first
known instance of trafficked human organs reaching
patients in the United States. But, as numerous reports
have documented, there are many examples of organ
markets that are nothing more than trafficking occur-
ring in many locations around the globe (COE, 1997,
Caplan et al., 2009). In the past few years, wealthy per-
sons needing transplants have traveled from the United
Arab Emirates to Sri Lanka, from the United States to
Azerbaijan, and from many nations around the world
to Pakistan, Egypt, China, and Iraq to receive kidneys
sold by desperately poor, ill-informed, uneducated
persons. The sellers of these organs are only of interest
to those trafficking them as sources of income. Once
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a kidney is removed, the seller’s fate in terms of fol-
low-up care and transportation home is of no con-
cern at all to traffickers.

A typical case of selling a kidney involved a
64-year-old American who underwent kidney trans-
plantation in Baku, Azerbaijan at the end of May
2009. The seller was a 31-year-old poor Ukrainian
previously unknown to the recipient. Individuals
outside of Azerbaijan arranged the transplant, but it
was performed in Azerbaijan by an Israeli transplant
surgeon. After the transplant, the seller was left to fend
for himself including finding the means to return
home. The details of this incident were reported to
the Israeli and Azeri authorities by the physician who
cared for the patient upon his return to the United
States post-surgery (Postrel, 2011).

Patients from the United Arab Emirates, Kuwait,
Oman, Australia, the Netherlands, Turkey, Kosovo, and
India have undergone transplantation at the Kidney
Center of Rawalpindi and the Aadil Hospital of
Lahore, Pakistan. Trafficked organs obtained from very
poor, often illiterate individuals with little capacity for
true informed consent and usually deeply in debt
were used (Jawaid Attari, 2009).

Not all trafficking involves crossing national bor-
ders. The television network, Al Jazeera, reported on
July 20, 2009 that organ brokers were arranging for
poor Iraqgis to sell their kidneys at the Al-Khakal
hospital in Baghdad (Al Jazeera, 2009). And, according
to numerous press accounts, despite government con-
demnation, there continues to be a brisk market in
organs taken from the very poor in India and from
prisoners in China (Fearon, 2007).

Sales can lead to behavior that goes beyond simply
taking advantage of poverty to obtain a kidney. The
Associated Press reported on July 20, 2009 that a
Saudi Arabian man married a Filipino woman as a
cover for buying her kidney. This phony marriage was
concocted to circumvent a recent law prohibiting
foreigners from undergoing transplantation in the
Philippines (Mail Online, 2009).

There are few defenders of trafficking as a solution
to organ shortage. Forcing, coercing, or duping adults
into making an organ available or removing a kidney
from a child or a nonconsenting prisoner, alive or
dead, is inconsistent with international human rights
conventions but also violates the ethical norms of the



professional transplant community (SCIS, 2008).
Trafficked persons, those who are duped, forced, coerced,
or deceived, are being exploited, even if they are paid.
Trafficking has been condemned by all interna-
tional bodies that have examined the trade (COE,
1997; WMAGA, 2006; SCIS, 2008; Caplan et al,
2009). Trafficking 1s a reprehensible response to scar-
city. So, why does trafficking persist? And is it possible
to create systems using financial incentives to obtain
kidneys that would not degenerate into trafficking? If
not financial incentives, then are there other ideas or
strategies that might alleviate the shortage of trans-

plantable kidneys and other organs?

Scarcity—Bad, Underestimated,
and Growing Worse

Every day, dozens of people die around the world
while waiting for transplants. Many more await
bone, cornea, dural matter, tendon, and other tissue
transplants, suffering severe disability while they
wait. These deaths and lives struggling with disabi-
lities are especially tragic, since many might be pre-
vented if more organs and tissues were available for
transplantation. Scarcity means that hard choices
have to be made about who will live and who will
die. With more than 100,000 people on waiting lists
for kidneys, hearts, livers, lungs, and intestines in
North America alone, the pressure to find organs is
enormous.

Scarcity, however, is growing worse every year.
Waiting lists are growing faster than the supply of
organs. Physicians are becoming more adept at dealing
with harder cases in performing successful transplants
(Reese et al., 2010). Aging populations in many
nations increase the demand for kidneys. And increases
in the rates of obesity, diabetes, and hypertension are
driving up the demand for more kidney transplants as
well. The capacity to perform transplants is spreading
to many nations around the globe, increasing the
demand for organs worldwide (WMA, 2011).

Scarcity is actually a worse problem than it appears
to be from published data on demand. Demand for
transplants is actually underestimated from that shown
on public waiting lists in Canada, the US, Europe,
Asia, the Middle East, and South America. If there

were greater access to primary healthcare, more peo-
ple might be identified as needing an organ or tissue
transplant before becoming too sick to survive a
transplant. And if transplant centers were to relax
their current admissions standards to include more
people—such as the those who lack money or insur-
ance, those who have severe intellectual disabilities,
older persons, prisoners, and foreigners who cannot
get transplants in their own countries due to a lack
of transplant centers and surgeons—then the lists of
those waiting in rich nations could easily triple or
quadruple (Quinn et al., 2007).

Duties to Those in Need and Duties to
Those Who Might Supply an Organ

Those who care for persons dying of renal failure
know the terrible toll the shortage of transplantable
kidneys takes. Some doctors and nurses are, apparently,
willing to remain ignorant of the provenance of the
organs they transplant out of the belief that their sole
ethical duty is to their dying patients. Transplant teams
do, however, have an ethical duty to protect donor
interests. Intentional ignorance about how an organ
was obtained—from a scheduled execution of a
“prisoner” or an organ that has been trafficked—is
not an acceptable ethical excuse on the part of trans-
plant teams and hospitals (COE, 1997; Caplan et al,,
2009). Need creates moral pressure, but respect for the
dignity, autonomy, and health of living donors is
important as well, particularly since the integrity of
donor procurement systems relies upon the fulfillment
of these duties to maintain trust of all involved.
Transplant teams are quite simply obligated to protect
the interests and health of the sources of organs as well
as recipients.

Ultimately, transplant teams and hospitals must be
held accountable for knowing the origin and source,
or provenance, of the kidneys and any other organs
they transplant (Caplan et al., 2009). Trafficking and
execution on demand flourish, not because anyone
has made a convincing case they are morally or
legally defensible but, in part, due to the willful
ignorance of transplant centers eager to help their
patients or transplant tourists while turning a profit.
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In considering the merits of proposals for inducing
people to sell organs, which basically amounts to a
strategy that is only applicable to kidneys, it is
necessary to understand fully the bioethical frame-
work that has guided organ and tissue donation
since solid organ transplants’ inception in the 1950s
(Caplan & Coelho, 1998).

The Prevailing Ethical Framework for
Obtaining Organs and Tissues

The existing bioethical framework for obtaining
organs and tissues in most parts of the world and
exemplified in professional society norms (SCIS,
2008) is grounded on four key values—respect for
persons, the autonomy of the individual, voluntary
consent, and altruism.The notion that organs or tissues
can be removed from a body for the purposes of trans-
plantation, living or dead, without voluntary consent
has not been accepted, except in highly unusual cir-
cumstances (1.e., unclaimed bodies at morgues under a
coroner’ jurisdiction; see Bagheri, 2005; Indiana State,
2009). Persons and their families are recognized in law
and ethics as having a controlling interest over the
disposition of the body upon death. Deceased and
living persons are to be treated with dignity and not
merely used to serve the needs of others.

Even though someone might well benefit from
obtaining my liver or having bone marrow from my
body, these organs and tissues ought not be removed
from me, whether I am alive or newly dead, without
my permission. To remove them after my death, if I
have expressed no preference, then the consent of a
surrogate (e.g., a family member, partner, or guardian)
must be sought. To do otherwise is to commit a bat-
tery or assault upon a living person and to desecrate
the body of a newly deceased person.The act of treat-
ing persons with dignity is exemplified by affording
them control over the disposition of their body and its
parts in life and upon death (Santiago, 1997; IOM,
2006). Respect is also shown by following the wishes
of the newly dead when they were alive.

Another core element of the existing ethical frame-
work governing the procurement of organs and tissues
is that the body and its parts not be made the object of
commerce. Prohibitions against slavery and trafficking
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of persons for prostitution are based upon the bioethical
principle that respect for the inherent dignity of human
beings requires that they not be bought and sold
(Lincoln, 1863; UNGA, 1948; COE, 1997; Caplan et al.,
2009).The transplant community has incorporated this
view into a prohibition against trading in body parts for
profit. In part, this position reflects the fundamental dig-
nity of persons that is exemplified by prohibiting their
being enslaved, bought, or sold. The emphasis on
altruism in the existing values framework, as reflected in
the use of the term donation, signals the notion of human
dignity is respected by putting sale off limits while per-
mitting gifts (Cohen, 2002).

In order to obtain organs and tissues from the
living, there is broad agreement that, ethically, one
must only seek a kidney from a competent person
who is fully informed and who can make a voluntary,
uncoerced choice. In the situation where organs and
tissues are sought from the recently deceased, the
notion of voluntary consent has been extended, in
many nations, to the recognition of donor cards as
adequate to direct a donation post-mortem with reg-
istration of intent to donate while alive in computer-
ized registries.Variants of policies about who bears the
duty to consent exist, but voluntary, informed consent
is crucial in making organ and tissue procurement
ethical (Sperling, 2009).

Proposals to increase the supply of organs must be
very carefully weighed against this prevailing ethical
framework, since it is widely known, heavily promoted,
and has long served to protect the interests of prospec-
tive donors. Changes in these values might well alien-
ate the public or healthcare professionals who have
grown used to this ethical framework. Major religious
groups who support this bioethical framework or
healthcare workers, the majority of whom believe that
the current bioethical framework is the appropriate
one to govern organ procurement, could react very
negatively to any major shift in the ethical infrastruc-
ture of organ and tissue procurement (Henegan, 2008).

Increasing the Supply
A number of steps have been taken over the years in

many nations to try to increase the supply of organs. An
early effort in the 1970s was to enact laws permitting



the use of organ donor cards that allowed family con-
sent to donate a deceased relative’s organs. Some
nations began requiring hospitals to ask all patients’
families about organ and tissue donation upon death—
so-called required request laws (Caplan, 1986, 1988).
Some countries require hospitals to honor a patient’s
donor card, even when a family member opposes
donation.

These policies were somewhat effective in gaining
more organs from cadaver donors but the gap bet-
ween supply and demand continued to increase.
Therefore, some now argue for a shift away from a
reliance on voluntary altruism in organ donation
toward a paid market or system that uses financial
incentives (Satel, 2008, 2009; Halpern et al., 2010).

Two basic strategies have been proposed to pro-
vide incentives for people to sell their organs upon
their death. One strategy is simply to permit organ
sale by allowing persons to broker contracts while
alive with persons interested in selling at prices
mutually agreed upon by both parties (Radcliffe-
Richards et al., 1998; Satel, 2006; Taylor, 2009).
Markets already exist on the Internet between
potential live sellers and people in need of organs
(Caplan, 2004; Barclay, 2004).

The other strategy is a “regulated” market in which
the government would act as the purchaser of
organs—setting a fixed price and enforcing condi-
tions of sale (Harris & Erin, 2002; Matas, 2004; Gimbel
& Strosberg, 2010). Iran appears to have such a market
in operation, although reports on how it is actually
being implemented and how well it functions in
terms of protecting sellers are not encouraging
(Griftin, 2007). Both proposals have drawn deserved
ethical criticism.

The Trouble with Markets in Kidneys

One criticism is that only the poor and desperate will
want to sell their body parts. If you need money, you
might sell your kidney to try and feed your family or
to pay back a debt. This may be a “rational” decision,
but that does not make it a matter of free, voluntary
choice (Hughes, 2006; Caplan et al., 2007).
Watching your child go hungry when you have no
job, and a wealthy person waves a wad of bills in your

face, is not exactly a scenario that inspires confidence
in the “choice” made by those with few options
except to sell vital body parts. Talk of individual rights
and autonomy is hollow if those with no options must
“choose” to sell their organs to purchase life’s basic
necessities. Choice requires information, options, and
some degree of freedom, as well as the ability to
reason about risks without being blinded by the
prospect of short-term gain (Feinberg, 1986;
Beauchamp & Childress, 1979/2009).

It is hard to imagine many people in wealthy coun-
tries eager to sell their organs either while alive or
upon their death. In fact, even if compensation is
relatively high, few will agree to sell (Rid et al., 2009).
That has been the experience with markets in human
eggs for research purposes and with paid surrogacy in
the United States—prices have escalated, but there are
still relatively few sellers (Baylis & McLeod, 2007).

Moreover, markets, if successful, would only have
an impact on kidneys. It is not clear what the impact
would be of creating a market in kidneys from living
persons on the rest of the altruistically oriented organ
procurement system. The risk of alienating altruistic
donors of hearts, lungs, faces, limbs, and livers by cre-
ating a narrow market in kidneys is a huge one to
take, given the potential loss of life involved for
others. Selling organs, even in a tightly regulated
market, violates the existing bioethical framework of
respect for persons, since the sale is clearly being
driven by profit. It also violates, in the case of living
persons, the ethics of medicine itself. The core ethical
norm of the medical profession is the principle, “Do
no harm.”The only way that removing an organ from
someone seems morally defensible is if the donor
chooses to undergo the harm of surgery solely to
help another not to make money. The creation of
commerce in body parts puts medicine in the posi-
tion of removing body parts from people solely to
abet those people’s interest in securing compensation
as well as to let middle-men profit (Rothman &
Rothman, 2006a, 2006b).

Is this a role that the health professions can ethi-
cally countenance? In a market—even a regulated
one—doctors and nurses still would be using their
skills to help living people harm themselves solely
for money. In a cadaver market, they would risk
making families and patients uncertain about the
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degree to which appropriate care was being offered
and continued if a person might be deemed by
healthcare workers or greedy relatives worth more
“dead than alive.” The resulting distrust and loss of
professional standards is a high price to pay to
gamble on the hope that a market may secure more
organs and tissues for those in need (Harmon &
Delmonico, 2006).

A Better Option—Default to Donation

There is another option for increasing the organ
supply that has been tried in Spain, Italy, Austria,
France, and Belgium. These nations have enacted laws
that create a presumption that individuals wish to
donate their organs. Following public opinion polls
that show majoritarian support for organ donation,
instead of asking people to opt in to the donation of
their organs the laws in these nations ask those who
do not wish to donate to opt out. In such a system,
the presumption is that a deceased person wants to be
an organ donor upon their death—basically an eth-
ical default to the desirability of donation (Caplan,
1983, 1994). People who do not want to be organ
donors can say so while alive by carrying a card indi-
cating their objection, or by registering their objec-
tion in a computerized registry, or by doing both.
They may also tell their loved ones and rely on them
to object should procurement present itself as an
opportunity (BMA, 2010). Any close relative could
also act to prohibit donation if they believed that was
not the desire of the deceased. A more felicitous
description of presumed consent is default to donation.
Individuals are familiar with such defaults in a way
that might make them far more comfortable with
this strategy for obtaining more organs (Cass &
Thaler, 2009).

‘What is remarkable about this strategy is that it has
worked! Unlike the hypothetical and unsupported
assertions of advocates of financial incentives and
markets that there will be interest in sale in rich
nations or the ability to control trafficking in poor
ones, default to donation has produced results. This
policy has done so without creating any problems or
difficulties in the nations that have enacted such leg-
islation. And it has done so without any significant

64 Arthur L. Caplan

increase in cost beyond the costs of education,
training, and public-health campaigns about the new
policy (Abadie & Gay, 2006; Gil-Diaz, 2009;Verheijde
et al., 2009).

What is important about this strategy from a
bioethical perspective is that it is completely consis-
tent with the existing, longstanding bioethical frame-
work of voluntary altruism governing organ and
tissue procurement. Reespect for persons and voluntary,
altruistic consent remain the moral foundation for
making organs available.

Conclusion

The worldwide shortage of transplantable organs has
led to a significant degree of trafficking in kidneys.
Some of the groups involved in this illicit trafficking
are also linked to trafficking in women and children
for prostitution. These markets are immoral on their
face. Worse, it 1s unlikely that permitting trade in kid-
neys could ever be subject to the kind of oversight
and policing that would prevent outright trafficking.
Given the well-documented horrors of trafficking,
there is no plausible case for shifting to markets or
regulated markets in poor nations, especially since this
removes any incentive nations lacking cadaver donor
programs might have to do so and only contributes,
possibly, to the supply of kidneys.

Shortage has led some to call for policies that
would legitimize the sale of kidneys. But it is difficult
to believe that in most parts of the world, sufficient
oversight and government authority exist to regulate
markets and that they would not quickly deteriorate
into trafficking. Even in nations that might be able to
regulate a market in kidneys, it is not evident that this
would lead to an increase in the overall supply. There
is little empirical evidence that money is a key factor
in guiding decisions about making kidneys available
for transplant. Nor is it likely that any but the most
desperately poor or disadvantaged would be drawn to
kidney sale, making a mockery of the entire notion of
autonomous, free choice to sell a body part. Markets
would also create an untenable situation for health-
care workers asking them to use their skills to harm
patients solely for the purpose of allowing them a
one-time chance to earn money.



There are alternatives to creating markets. Greater
efforts can be made to secure all organs including
kidneys by enacting presumed consent legislation.
This has been done in some nations with notable
results. With sufficient training and educational
resources, default to donation policies is known to
boost the supply of all organ for transplantation.
And by outlawing financial systems, those nations
that have made little serious effort to build procure-
ment systems using cadaver organs will be led to do
so, thereby decreasing the pressures that contribute
to exploitative and immoral organ trafticking.

In the long run, bioengineering organs is the
answer to shortage (Marcchiarini et al., 2008). In the
short run, protecting the viability of the existing
system for obtaining organs by not drastically devi-
ating from the core values that have long prescribed
what can be done is the best strategy for helping those
in need.
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Reply to Caplan

Art Caplan’s evocative critique of market-based incen-
tives for increasing access to organ transplantation,
while rhetorically engaging, routinely misses the mark.
At key junctures, his argument either fails adequately
to distinguish between legal and illegal markets or
relies on ambiguous and moralistic terminology, such
as human dignity and personal autonomy. Perhaps
most puzzling, Caplan endorses nonconsensual state
expropriation of human organs for transplantation
from the deceased. A chilling thought, indeed!
Compensated and uncompensated organ donation
are not morally distinct. Provided that the procedure
takes place in a suitably sterile environment, with ade-
quate surgical skill and attention to the health of the
donor, all medical aspects of the two practices are
identical. The only distinction is that money changes
hands, which, in itself, is not intrinsically morally
problematic. For example, surgeons routinely insist on
payment for performing life-saving transplant surgery.
Caplan rightly notes that illegal markets are open to
abuse. However, unlike horror stories surrounding
black markets in human organs, the open market
would discourage unscrupulous practices. Long-term
successful transplantation programs require the skilled
services of many professionals. Hospitals, highly skilled
transplant surgeons, and their dedicated surgical teams
have significant professional incentives to encourage
virtuous tendencies in the medical marketplace. In
addition to contractual obligations, surgeons, other

Mark J. Cherry

medical personnel, and institutions would be subject
to the usual professional medical standards of practice,
and liable to both tort and criminal law for breaches
of contract, negligence, or malpractice. Such standards
are nearly impossible to track, much less enforce, on
the black market. Here, the moral challenge is repre-
sented not by financial compensation per se, but by
shortsighted public policy.

Defense of compensated organ donation need not
affirm personal autonomy as a value, much less as an
over-ridding value. Rather, autonomy ought to be
appreciated as a side-constraint on the permissible
behavior of others. Morally authorized action gener-
ally requires, except in emergency and exigent
circumstances, that persons not be touched or used
without their permission. Moreover, persons, not
government bureaucrats or bioethicists, are the pre-
sumptive judges of their own best interests (Cherry &
Engelhardt, 2004). Persons are morally in authority
over themselves. This moral and jurisprudential
understanding is core to the practice of informed
consent in medicine, including informed consent to
organ donation.

Here, the conceptual puzzle is that Caplan both
affirms and denies this moral authority of persons
over themselves—it is affirmed to justify uncom-
pensated organ donation, but denied to condemn
compensated organ donation. This contradiction lies
at the heart of contemporary transplantation policy.
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Caplan’s intuition that financial compensation
violates “human dignity” must be further specified
and critically defended. Not all agree on the meaning
or implications of human dignity; nor is it clear why
such dignity would be so fragile as to be harmed
by compensated organ donation. In part, one must
adjudicate among moral intuitions, distinguishing
between justified and unjustified claims to the loss
of human dignity, prior to presupposing that such
claims ought to play any role in public policy. Many
have deep-seated views, for example, regarding the
significant violation of human dignity represented by
abortion and common, presumably consensual but
high-risk, sex acts. Yet, these are practices that society
permits and, indeed, in many quarters celebrates. One
might, for example, profitably compare the likelihood
of personal harm represented by routinely engaging
in high-risk sex acts—e.g., sexually transmitted
diseases, virally mediated diseases, such as HIV and
HPV-related cancers, as well as long-term risks of
infertility, especially among women—with the low
risk of one-time, living-kidney donation.

More generally, highly paternalistic regulation that
treats adult citizens as mere children, unable to make
competent judgments in their own best interests, is
hardly affirming of one’s dignity. One may not approve
of the choices of other persons (e.g., engaging in
high-risk sex acts, or accepting financial incentives to
donate an organ), and individuals ought to bear the
full costs of their choices, but they are the ones in
authority to make such decisions regarding their own
lives and bodies.

Presumed consent, which Caplan endorses, raises
further and difficult challenges. First, presumed consent
is a mere rhetorical euphemism—a legal fiction, as it
were. No actual consent has taken place. If the state
simply appropriated all of one’s wealth upon death,
rather than recognizing that one’s worldly goods
rightly become the property of one’s legitimate
heirs, unless one specifically opted out, it would be
implausible to conclude that such confiscation was
consensual. The hue and cry that such state-based
theft would engender is easy to anticipate. Presumed
consent is inconsistent with altruism-based trans-
plantation policy.

Second, it 1s unclear how presumed consent would
ally Caplan’s expressed concerns that “Deceased and
living persons are be to be treated with dignity and
not merely used to serve the needs of others.”
Presumed consent policies are specifically designed to
instrumentalize and objectify the human body, to take
human organs to serve the needs of others. Such
policy manipulates the language of “consent” to
exploit citizens, treating them as a mere means to the
end of organ appropriation to benefit others.

In summary, as I have argued elsewhere (Cherry,
2005), I do not doubt the sincerity or good intentions
of those of my colleagues who support the continued
prohibition of compensated organ donation. En pas-
sant, commentators in favor of financial incentives for
organ donation were not invited to participate in the
conference that led to the Declaration of Istanbul. It is
not difficult to issue a consensus statement on the
supposed existence of “human rights,” when you
only invite activists who are already known to agree
with the preferred ideological position that the
conference organizers expect to endorse. Such cir-
cumstances straightforwardly call into question the
supposed universality of the Declaration’s assertions
regarding such human rights.

I continue to be perplexed, however, by the ways in
which such prohibitions exploit vulnerable popula-
tions to support highly paternalistic views of moral
propriety, human dignity, and inappropriate use of
one’s body, thereby denying persons the opportunity
to choose freely on the basis of one’s own judgments
how best to advantage oneself, as well as condemning
those who are waiting for the availability of organs
for transplant to continued suffering and increased
risk of death.
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Reply to Cherry

Professor Cherry has made a strong case for permitting
markets in kidneys. However, he has not made a per-
suasive one.Three reasons stand out as to why this is so.

First, Professor Cherry presents us with the ideal-
ized hypothetical of Anna and James both making a
kidney available to a child—James from altruism,
Anna for money. The problem with the case example
is that there are likely to be very few Annas selling
organs for cash, “aware that kidney donation comes
with the attendant risks of surgery ... [seeking] to
minimize the risks by working with a well-known
hospital with a good reputation for providing high-
quality medical care for organ donors.” Many of the
Annas of the real world are likely to be at their wits’
end about how to find money to pay overwhelming
debts. They are likely to be unemployed. They are
likely to be poorly educated. They are likely to have
mental- and physical-health issues of their own. In
other words, many who might wish to sell will not
really be making a choice. They will be acting solely
out of desperation when they perceive no other
options available to them.

The market Professor Cherry idealizes is not selling
one’s sperm, hair, plasma, or even eggs. It is one
requiring undergoing major surgery with real risk of
death or disability for cash. Some Annas may meet
Cherry’s description and thoughtfully choose to sell a
kidney. Others—and I would suggest a good number—
will be told by their bookie, abusive boyfriend or

Arthur L. Caplan

husband, or loan shark to find a way to come up with
some short-term cash and, having no options and thus
no real choices, sell a kidney.

Even worse, many Annas will live in other nations
who will emulate our decision to permit markets.
Those Annas will have even less potential for choice
and will simply be coerced, bullied, threatened, or
forced into kidney sales. When a market opens in the
United States, it also opens in far less lawful and far
more impoverished parts of the globe. Since our
ability to combat trafficking for organs, sex, baby sales,
and indentured slave labor depends on the moral
position that incentives in these domains are wrong, it
is a bitter price to pay to allow a few Annas in the US
to sell what will be forced from many, many more in
other parts of the world.

Second, Cherry argues that medicine is a business:
“Medicine is a commodity: its goods and services are
bought and sold, valued over against other goods and
services, are the subject of economic choices, and are
given a monetary equivalence. Hospitals, physicians,
and other healthcare workers demand payment for
services rendered.” Therefore, he concludes, we can
have doctors paid and patients paid to undergo
surgery to take out their organs for no reason other
than profits.

Medicine is a business, but it is also a profession—
one that relies on trust. If commercial concerns
are seen as overwhelming the protection of patient
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interests, then medicine will not long be able to
function. If doctors do useless tests on patients solely
to make money, then patients come to distrust recom-
mendations for tests. If doctors will remove your
kidney, cornea, lobe of liver, or limbs solely so that you
and they may turn a buck, patients soon will come
to completely distrust their doctors. Transplantation
depends upon trust—to obtain organs such as hearts
and lungs, people must believe their loved ones are
truly dead before removal. Trust in that the surgeon
will not give you an inferior or infected organ just to
get a paycheck. Trust in that you cannot bribe your
way to access to an organ ahead of those in greater
need. There is nothing that will destroy trust more in
transplant than showing that doctors are quite willing
to harm their patients—especially those who are poor
or vulnerable—solely and only for money.

Lastly, Cherry believes that markets will work. They
will generate more kidneys to transplant. He bases his
case on the fact that markets have relieved scarcity in
other areas of life. But, markets have also driven up
scarcity—a lack of jobs comes to mind in the US as
markets ship jobs overseas or permit downsizing in
the name of short-term profit. Markets have not done
much to improve the credit situation of Americans.
Nor have they proven their merit in distributing
access to minimal healthcare to all Americans.

There is every reason to believe that markets will
not produce a gain in kidneys. Major religious groups
such as the Catholic Church vigorously oppose sales
in body parts (see, for example, http://www.catholic
newsagency.com/news/pope_condemns_organ_
transplant_abuses_as_abominable/). If major religious
organizations condemn markets and proscribe parti-
cipation in any system that tolerates them, then not
only will there not be an increase in kidney avail-
ability, but also there could well be a drop in the
availability of kidneys and of all other organs and tis-
sues used in transplantation. Introducing known and
quite zealous major religious opposition to markets in
body parts into the realm of transplantation is a far
more concrete reason to predict their failure than any
of the generalities about markets that Cherry offers in
predicting their success.

In the short run, there are other policy strategies,
such as default to donation and presumed consent,
that truly protect individual choice, which merit try-
ing without turning to markets. In the long run, the
solution to shortage in organs is through encouraging
more government support for research on artificial
organs, xenografting, and stem-cell regeneration.
There will be enormous markets for the products that
these strategies, if vigorously pursued, will eventually
create.
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Part 3

Were It Physically Safe,
Would Human Reproductive
Cloning Be Acceptable?

Introduction

Cloning is the process whereby a genetically identical
copy (the clone) of some biological entity is pro-
duced, these entities including genes, cells, tissues, and
even entire organisms. Cloning occurs naturally, as
when certain plants and bacteria reproduce asexually,
or when identical twins are born to humans or other
animal species (Klotzko, 2003; Brown, 2010). Artificial
cloning by researchers has been taking place since at
least the mid 1950s. There are three types: gene cloning
(or DNA cloning) is concerned with producing
cloned segments of DNA or copies of genes; therapeutic
cloning primarily is concerned with producing cloned
embryonic stem cells that can be used to create tissues
so as to ultimately treat an injury or disease; reproduc-
tive cloning is concerned with producing a cloned
genetic duplicate of an existing organism (Wilmut
et al., 2000).

Robert William Briggs and Thomas Joseph King
are credited with the first cases of reproductive clon-
ing of animals—northern leopard frogs (Rana pipiens),

native to Canada and the US—in 1952 (Briggs &
King, 1952; Di Berardino & McKinnell, 2004). In
1996, the “world’s most famous sheep,” named Dolly,
was the first mammal to be cloned from an adult
somatic cell by Ian Wilmut and colleagues at the
Roslin Institute in Scotland (McKie, 1997; Wilmut
et al., 1997). Thus far, clones of animals such as mice,
rats, cats, dogs, horses, mules, camels, cows, chickens,
and rabbits, to name but a few species, have been
produced through reproductive cloning (Guardian,
2011). A cloned Pyrenean ibex was born from a
domestic goat in 2008, an amazing feat, since this
particular ibex species went extinct in 2000 (Gray &
Dobson, 2009; Pifa-Aguilar et al., 2009). The woolly
mammoth may be the next extinct animal to be
cloned (Ryall, 2011).

The following is a useful description of the process
of the reproductive cloning of an animal from the
National Human Genome Research Institute of the
National Institutes of Health (NHGRI, 2011):
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To clone an animal, researchers first take mature cells,
such as skin cells, from the animal to be cloned. Next,
they take an unfertilized egg from an adult female of
the same species and remove the nucleus, which is the
cell structure that houses the chromosomes that contain
an organism’s DNA. Researchers then place one of the
skin cells next to the nucleus-free egg and apply an
electric pulse, which causes the skin cell to fuse with
the egg. The fused cell, which contains the skin cell’s
nucleus, divides and forms an early-stage embryo. This
embryo is implanted in the uterus of another female
animal, called a surrogate mother, and allowed to
develop. The surrogate mother then gives birth to an
animal that is genetically identical to the adult that
donated the skin cells. This newborn animal is referred
to as a clone.

While there are those who are uncomfortable with
any kind of human manipulation of nature or natural
processes whatsoever (see Verhey, 1995; Michael,
2002), most people have no problem with gene
cloning, which consists of placing a gene from an
organism into the genetic material of a vector (for
example, a virus, bacterium, or yeast cell) and pro-
mpting the vector to multiply so that the cloned
genes of the original organism are produced. People
tend to be more leery of therapeutic cloning and
especially reproductive cloning, however. Embryos
from animals such as mice and cattle have been used
in therapeutic cloning (Yang et al., 2007; Sung et al.,
2010). In 2001, researchers from a biotechnology
company called Advanced Cell Technologies (ACT)
announced that they had cloned a human embryo
(Cibelli et al., 2001; Green, 2001) as did a team of
Korean scientists led by Hwang Woo-suk in 2004.
The former was never verified, while the latter
proved to be a complete fraud (Cyranoski, 2006;
TNA, 2006).To date, no verified cloning of a human
embryo has occurred.

In 2010, ACT was given permission by the
US Food and Drug Administration to begin clini-
cal trials using retinal cells derived from human
embryonic stem cells to treat patients with Stargardt’s
Macular Dystrophy (SMD), which causes progres-
sive vision loss usually culminating in legal blind-
ness (ACT, 2010). In February of 2012, researchers
from ACT reported in The Lancet that two subjects
suffering from SMD who had been treated showed
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improvement in vision with no harmful side effects
(Schwartz et al., 2012).

There are those who argue against therapeutic
cloning because of the fact that the cloned embryos
are destroyed as a result of the stem cells being har-
vested from them. On religious or even other secular,
life-1s-sacred grounds, such destruction could then be
deemed immoral, with therapeutic cloning of human
embryos probably garnering the most moral outrage.
For example, the official Catholic Church position is
that human life begins at the moment of conception,
and that this life is as dignified, valued, and deserving
of protection as any other human life, no matter what
stage of human development (zygote, embryo, fetus,
infant, child, young adult, adult, elderly adult). Given
this inherent value, a human embryo should never be
harmed, even for the general good of medical and
scientific improvements (John Paul II, 2001; DHC,
2004;NCBC, 2009; O’Brien, 2011). One could argue
for the same conclusion on secular grounds pertain-
ing to inherent value, too, as when thinkers utilize
Immanuel Kants (1724-1804) deontological moral
theory with its emphasis on respect for persons (Kant,
1775-89/1963, 1785/1998, 1797/1996; Dworkin,
1993; Lachmann, 2001; Novak, 2001; cf. Manninen,
2008).

It is important to note that ACT (mentioned above)
was awarded a patent from the United States Patent
and Trademark Office for what is referred to as single-
blastomere technology (US Patent # 7893315), a
method that:

uses a one-cell biopsy approach similar to pre-
implantation genetic diagnosis (PGD), which is widely
used in the in vitro fertilization (IVF) process and does
not interfere with the embryo’s developmental potential.
The stem cells generated using this approach are healthy,
completely normal, and difterentiate into all the cell
types of the human body, including insulin-producing
cells, blood cells, beating heart cells, cartilage, and other
cell types of therapeutic importance. (ACT, 2011;
Lang, 2011)

‘What is significant about this technology is that the
embryos are not destroyed as a result of the stem cells
being harvested from them (Klimanskaya et al., 20006,
2007). Still, one may argue that single-blastomere
technology is nonetheless immoral—one reason



being that any kind of human manipulation of nature
or natural processes whatsoever is immoral.

While it may be true that the majority of the main-
stream scientific community has no moral problem
with therapeutic cloning of animal embryos, or with
the reproductive cloning of any organism other than
a human, a great number of scientific and medical
professionals—and others—view reproductive human
cloning as immoral. Over 30 countries (including
Canada, France, Germany, Spain, and Vietnam) have
banned reproductive human cloning. Fifteen coun-
tries (including Israel, Japan, and the UK) have banned
reproductive human cloning but allow therapeutic
cloning (Johnson & Williams, 2006; Public Agenda,
2011). There are no federal laws in the United States
banning reproductive cloning of any kind. However,
15 states have laws banning human cloning, and
Arizona, Missouri, and Maryland have laws against
using public funds for human cloning (NCSL, 2011).
The United Nations, the European Union, and the
Council of Europe have published human-cloning
policies and recommendations, and in 2005 the
United Nations Declaration on Human Cloning was
produced calling upon member states “to prohibit all
forms of human cloning in as much as they are
incompatible with human dignity and the protection
of human life” (UNDHC, 2005).

The most common argument against reproduc-
tive cloning of animals, one that is used by research
professionals, policy-makers, and laypersons alike, is
the slippery-slope argument that reproductive clon-
ing of animals will lead directly to the reproductive
cloning of humans. In fact, many use similar reasoning
to argue against therapeutic cloning, thinking that
it will inevitably lead to reproductive human clon-
ing. While it is understandable that one may think
this way, given the fact that many medical achieve-
ments and advancements (as well as a whole host of
other actions in human history) can be viewed as
following the slippery-slope pattern, it is nonetheless
wholly fallacious and obviously premature to reason
from a premise that, “Since scientists are engaging
in therapeutic cloning and/or reproductive animal
cloning” to a necessary conclusion that, “Therefore,
scientists will be engaging in reproductive animal
cloning at some point in the future” (de Wert &
Mummery, 2003).

The first author in this section, Katrien Devolder,
is aware of this slippery slope, noting that “even if
one accepts cloning for research and therapy, one
can, without being inconsistent, reject reproductive
cloning. Moreover, effective legislation which clearly
distinguishes between the two types of cloning
could prevent us from sliding down the slope. This
can simply be achieved by prohibiting the transfer
of cloned embryos to the uterus (as in the UK and
Belgium).” Nonetheless, Devolder devotes much of her
chapter to refuting claims against reproductive human
cloning, before arguing that reproductive human clon-
ing should be allowed for the primary reason that “it will
allow infertile people to have a genetically related child.”

Devolder allays several fears about human cloning
and its effects, three of which include: (1) cloning is
unsafe, (2) cloning leaves the clone with no true iden-
tity,and (3) cloning discourages adoption. Concerning
(1), Devolder admits that at present, cloning is unsafe,
but “one cannot exclude a future in which its safety
and efficiency will be comparable or superior to that
(IVF)
reproduction.” Concerning (2), she notes that this

of in vitro fertilization or even sexual
“relies on the mistaken belief that who and what we
become is entirely determined by our genes,” which
is a position that is commonsense enough. Concerning
(3), she draws an analogy between cloning and in
vitro fertilization (IVF), noting that given that there is
no evidence indicating that IVF has led to a decrease
in adoptions, so too, it is unlikely that human cloning
would lead to a decrease in human adoptions.

The second author in this section, Steven Levick,
believes that besides the basic bio-physiological safety
issues associated with reproductive human cloning,
there are legitimate concerns about the psychological
and social well-being of a clone. For example,
concerning the obviously vulnerable psyche of a
child, “knowing vs. not knowing that one is a clone,
and the identity of one’s progenitor, could powerfully
affect the child clone’s ability to develop a unique
personal identity”” And if a child clone is “told that her
genes and Mommy’s are the same” then she “would
be inclined to think of herself and progenitor mother
as the same person based on their identical genes.”
Whereas there exists this “I am identical with my
mommy or daddy” thinking on the part of the clone,
Levick also points out the converse issue of “My clone
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is identical to me” thinking on the part of the parent,
such that the clone could be seen as a “mini-me.”
Again, the result is a hampering of the clone’s ability
to develop her/his own healthy identity.

Further, if a clone is that of a deceased child and
knows it, there is the possibility that not only would
the clone feel like a “replacement,” but also the parents
might treat the clone as such. In Levick’s own words,
“one would expect parents’ perceptions of, attitudes
towards and behavior with the child clone to be
shaped even more by their previous experiences with
the clone’s dead progenitor sibling than they might
have been if the child were not that dead sibling’s
clone. Thus, one should expect at least as much, if not
more, psychological harm to befall a replacement child
clone as a sexually reproduced replacement child.”

While agreeing with Devolder that there need not
be a slippery slope from therapeutic cloning to repro-
ductive human cloning, Levick nevertheless believes
that there 1s a slippery slope from allowing reproductive
human cloning to “finding it preferable to sexual
reproduction.” And, according to Levick, the “evolution
of our species requires the combination and recombi-
nation of genes in sexual reproduction,” and “evolution
of a sexually reproducing species would grind to a halt
if it switched to asexual reproduction exclusively.” Of
course, one can respond to this by saying that there
need not be the slippery slope that leads to cloning
exclusively, since it is likely that there will always be
those people who want to reproduce sexually. When all
is said and done, Levick is probably correct in noting
that, were a human clone produced who began living
their life just like the rest of us noncloned beings, that
human clone would likely “encounter difficulties over
and above those associated with simply being human.”
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Chapter Five

Were It Physically Safe, Human
Reproductive Cloning Would

Be Acceptable

Katrien Devolder

In this chapter, I discuss a range of concerns expressed about human reproductive cloning, and argue that most of these

concerns are unjustified, or at least more controversial than is generally assumed. Moreover, to the extent that some

concerns are justified, the question remains whether they can support a conclusive argument against human repro-
ductive cloning. This will depend on how strong reasons for reproductive cloning are. I conclude that if cloning were

physically safe, it may be permissible to use it as a means of reproduction.

Dolly: A Wolfin Sheep’s Clothing?

Dolly the sheep—the first mammal cloned from an
adult somatic (body) cell—came into the world inno-
cent as a lamb. However, soon after the announcement
of her birth in February 1997 (Wilmut et al., 1997) she
caused panic and controversy. An important, and for
many people troubling question arose: if the cloning of
sheep is possible, will scientists soon start cloning humans
as well; and if they did, would this be wrong or unwise?

For most people, Dolly was really a wolf in sheep’s
clothing. She represented a first undesirable and dan-
gerous step to applying reproductive cloning in humans,
something that many agreed should never be done.
Only a small minority thought it was permissible, or
even morally obligatory to conduct further research into
human reproductive cloning (see, for example, Fletcher,
1988; Harris, 2004). Some had no strong objections to
it, but did not see any reason to promote it either.

Fifteen years after her birth, Dolly is stuffed and set
up for display in the National Museum of Scotland.
Many countries or jurisdictions have legally banned
reproductive cloning or are in the process of doing so.
In some countries, including France and Singapore,
human reproductive cloning is a crime. The debate on
human reproductive cloning seem to have drawn to a
close. It is generally agreed that it is a bad idea to do it.

In this chapter, I discuss a range of concerns
expressed about human reproductive cloning, and
argue that most of these concerns are unjustified, or at
least more controversial than is generally assumed.
Moreover, to the extent that some concerns are justi-
fied, the question remains whether they can support
a conclusive argument against human reproductive
cloning. This will depend on how strong the reasons
for reproductive cloning are. I conclude that if cloning
were physically safe, it may be permissible to use it as
a means of reproduction.
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What Is Reproductive Cloning?

Strictly speaking, cloning is the creation of a genetic
copy of a sequence of DNA or of the entire genome
of an organism. In the latter sense, cloning occurs
naturally in the birth of identical twins and other
multiples, but cloning can also be done artificially in
the laboratory via embryo twinning or splitting: an
early embryo is split in vitro so that both parts, when
transferred to a uterus, can develop into individual
organisms genetically identical to each other. In the
cloning debate, however, the term cloning typically
refers to a technique called somatic cell nuclear
transfer (SCNT).! SCNT involves transferring the
nucleus of a somatic cell into an oocyte from which
the nucleus and thus most of the DNA have been
removed. (The mitochondrial DNA in the cytoplasm
is, however, still present). The manipulated oocyte is
then treated with an electric current in order to stim-
ulate cell division, resulting in the formation of an
embryo. The embryo is genetically identical to, and
thus a clone of, the somatic cell donor.

Dolly was the first mammal to be brought into the
world using SCNT. Dolly is a case of reproductive
cloning, the aim of which is to create offspring.
Reproductive cloning is to be distinguished from
cloning for therapy and research, sometimes also
referred to as therapeutic cloning. This type of cloning
also involves the creation of an embryo via SCNT, but
instead of transferring the cloned embryo to the
uterus in order to generate a pregnancy, it is used to
obtain pluripotent stem cells that are genetically iden-
tical to the patient. Such patient-matched embryonic
stem cells could offer powerful tools for biomedical
research and therapy (Cervera & Stojkovic, 2007).
Unfortunately, the development of this technology
has received considerable opposition.

One common objection holds that cloning for
research and therapy represents the first step on a
slippery slope to reproductive cloning (Kass, 1998).
The idea is that once we accept cloning for research
and therapy, this will inevitably result in a situation
where we can no longer say “no” to reproductive
cloning. There are two questions one should ask when
confronted with a slippery-slope argument. The first
is whether the slope is really that slippery. Is it true
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that if we accept cloning for research and therapy, this
will automatically result in a society where people
will accept and make use of reproductive cloning? It
is not clear why this should be the case. Although the
basic technique is the same, the intentions and aims
differ, and so do the ethical issues. So, even if one
accepts cloning for research and therapy, one can,
reject
cloning. Moreover, effective legislation which clearly

without being inconsistent, reproductive
distinguishes between the two types of cloning could
prevent us from sliding down the slope. This can
simply be achieved by prohibiting the transfer of
cloned embryos to the uterus (as in the UK and
Belgium). The second question one should ask when
confronted with a slippery-slope objection is whether
it would really be so bad to end up at the bottom of
the slope. Would it really be so bad if we ended up in
a society where cloning is used as a mode of
reproduction? In what follows, I focus on the last
question. I argue that it would not be as wrong or
unwise to pursue human reproductive cloning as is

generally assumed.

The Argument that Reproductive Cloning
Is Physically Unsafe

Despite the successful creation of viable offspring via
SCNT in various mammalian species, researchers still
have limited understanding of how the technique
works on the subcellular and molecular level. Although
the overall efficiency and safety of reproductive clon-
ing in mammals have significantly increased over the
past 15 years, it is not yet a safe process (Whitworth &
Prather, 2010). For example, the rate of abortions,
stillbirths, and developmental abnormalities remains
high. Another source of concern is the risk of pre-
mature aging because of shortened telomeres.
Telomeres are repetitive DNA sequences at the tip of
chromosomes that get shorter as an animal gets older.
When the telomeres of a cell get so short that they
disappear, the cell dies. The concern is then that
cloned animals may inherit the shortened telomeres
from their older progenitor, with possibly premature
aging and a shortened lifespan as a result.

For many, the fact that reproductive cloning is
unsafe provides a sufficient reason not to pursue it.



It has been argued that it would simply be wrong to
impose such significant health risks on humans (see,
for example, Kass, 1998, p. 693). However, with the
actual rate of advancement in cloning, one cannot
exclude a future in which its safety and efficiency will
be comparable or superior to that of in vitro fertiliza-
tion (IVF) or even sexual reproduction. A remaining
question, then, is: were human reproductive cloning
physically safe, might it be an ethically acceptable
means of reproduction?

Let us start with considering some reasons for
having a child through reproductive cloning (hence-
torth just cloning). Why might anyone want to create a
child that is a genetic copy of an existing individual,
or of an individual that has existed? In what follows,
I do not consider all possible reasons. I restrict myself
to the most realistic ones.

Reasons For Reproductive Cloning

A first reason why people may want to reproduce
through cloning is because it may be their only chance
to have a genetically related child. Currently, those
who want a child but cannot produce an embryo
because they are infertile can either use a donor
embryo and carry it to term (or have it carried to
term by a surrogate), or adopt a child. In neither case,
however, will the child be genetically related. Cloning
would allow these people to have a genetically related
child. Moreover, if a couple uses the female partner’s
egg in the cloning procedure, then the child could be
genetically related to both rearing parents, as it would
share his mitochondrial DNA with the woman whose
egg was used, and his nuclear DNA with the woman’s
partner who provided the somatic cell.

Another possible reason to reproduce through
cloning is to avoid that one’s child shares half of her
genetic material, that is, half of her nuclear DNA, with
a gamete donor. Individuals, same-sex couples, or
couples who cannot together produce an embryo
need donor gametes to reproduce. If cloning were
available, this would no longer be the case (they might
still need donor eggs, but these would be enucleated
so that only the mitochondrial DNA remains). It
would be possible then to avoid that one’s child shares
half of her nuclear DNA with a gamete donor.

In 2009, Panos Zavos, a controversial fertility doctor
in the US, claimed to have created cloned embryos
using tissues from three deceased people, one of them
a young girl who had died in a car crash (Jones, 2009).
He said his intent was to study the cloning procedure,
not to create babies. However, he stressed that in
the future, cloning could be used to create genetic
copies of deceased loved ones. For example, parents
whose child had died could create a genetically iden-
tical “replacement child.” Some private companies
already offer to clone dead pets to create replacements
pets (Koningsberg, 2008). As will become clear later,
this reason for having a cloned child is the weakest, as
it is based on a misunderstanding of what cloning is.

Although many object to cloning because it would
give prospective parents more control over their
child’s genome, others think that this is exactly what
makes cloning potentially beneficial (Fletcher, 1988;
Harris 1997,2004; Pence, 1998;Tooley, 1998). Cloning
would enable parents to have a child with a genome
identical to that of a person with good health and/or
other desirable characteristics. John Harris (2004,
pp- 29-30) stresses the point that cloning allows
someone to be provided with a tried-and-tested
genome, not one created by the genetic lottery of
sexual reproduction and the random combination of
chromosomes. If we choose our cell donor wisely,
Harris argues, we will be able to protect the clone
from many hereditary disorders and many other
genetic problems.

An individual created through cloning would be
genetically identical to an existing person. I will refer
to that person as the progenitor. The progenitor would
thus be a perfect tissue match for the younger clone.
This may be advantageous in case the younger clone
needs donor stem cells or tissues, or a nonvital organ
like a kidney. Donor cells, tissues, and organs need to
be immunologically compatible with the recipient to
avoid rejection by the immune system.

Not only could the clone benefit from the pro-
genitor being a perfect tissue match, but also the
progenitor herself could benefit from having a
younger tissue match. For example, if the progenitor
has a blood disease, the treatment of which requires a
hematopoietic stem-cell transplantation, stem cells
from the umbilical cord blood collected after the
birth of the younger clone could be used for
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transplantation to the progenitor. The younger clone
would then be a so-called savior sibling.

Thus, cloning could significantly expand our pro-
creative options. It could offer a new means to satisfy
our reproductive desires with potential advantages to
the well-being of the parents, the individual created
through cloning, and others. So, why do people have
strong objections to cloning?

Reasons Against Reproductive Cloning

In what follows, I consider the most commonly
expressed concerns about reproductive cloning. Most
often, these concerns have been said to provide a con-
clusive argument against cloning; sometimes they
have been said to provide a strong reason against clon-
ing, which could potentially be outweighed by strong
reasons for cloning. It is then typically argued that
since the reasons for cloning are weak, they cannot
outweigh the reasons against it, and, therefore, cloning
is impermissible.

That cloning is unnatural and therefore wrong is
one of the most often heard arguments against clon-
ing (see, for example, the President’s Council on
Bioethics [PCBE], 2002, chapter 5) but also one of
the least convincing. To say that something is unnat-
ural can be interpreted in various ways. Perhaps the
most obvious sense in which cloning is unnatural is
that it is artificial—it is the product of purposeful
human activity. It seems implausible, however, that all
that is artificial is bad, as this implies we should get
rid of mankind to remove “the bad” from the uni-
verse. Another sense in which cloning is unnatural is
that it is unusual. It is not what we normally do. But
why would the unusualness of something make it
wrong? Many new technologies are unusual. We do
not generally think that this provides a good reason
not to develop or use them. To determine whether
we should develop or use new unusual technologies,
we typically look at the expected consequences of
doing so.

Many fear that cloning threatens the identity and
individuality of the clone, thus reducing her
autonomy. This may be bad in itself, or bad because
it might reduce the clone’s well-being. It may also be
bad because it will severely restrict the array of life
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plans open to the clone, thus violating her “right to
an open future” (Feinberg, 1980). In its report
“Human Cloning and Human Dignity: An Ethical
Inquiry,” the President’s Council on Bioethics (2002)
wrote that being genetically unique is “an emblem
of independence and individuality” and allows us to
go forward “with a relatively indeterminate future
in front of us” (chapter 5, section ¢). Such con-
cerns have formed the basis of strong opposition
to cloning.

The concern that cloning threatens the clone’s
identity and individuality relies on the mistaken
belief that who and what we become is entirely
determined by our genes. Such genetic determinism
is clearly false. Though genes influence our personal
development, so does the complex and irreproducible
context in which our lives take place and this to a
significant extent. We know this, among others, from
studying monozygotic twins. Notwithstanding the
fact that such twins are genetically identical to each
other and, therefore, sometimes look very similar and
often share many character traits, habits, and prefer-
ences, they are different individuals, with different
identities (Segal, 1999). Thus, having a genetic
duplicate does not threaten one’s individuality, or
one’s distinct identity.

One could, however, argue that even though
individuals created through cloning would be unique
individuals with a distinct identity, they might not
experience it that way. As Brock (2002) pointed out,
what is threatened by cloning then is not the
individual’s identity or individuality, but her sense of
identity and individuality, and this may reduce her
autonomy. So, even if a clone has a unique identity, she
may nevertheless experience more difficulties in
establishing her identity than if she had not been
a clone.

But why would this be the case? Let us compare
with monozygotic twins again. Each twin not only
has a distinct identity, but also generally views him or
herself as having a distinct identity, as do their relatives
and friends. Moreover, an individual created through
cloning would likely be of a different age than her
progenitor. There may even be several generations
between them. A clone would thus in essence be a
“delayed” twin. Presumably this would make it even
easier for the clone to view herself as distinct from the



progenitor than if she had been genetically identical
to someone her same age.

The reference to twins as a model to think about
reproductive cloning has, however, been criticized, for
example, because it fails to reflect important aspects of
the parent—child relationship that would incur if the
child were a clone of one of the rearing parents (Jonas,
1974; Levick, 2004). Because of the dominance of the
progenitor, the risk of reduced autonomy and con-
fused identity may be greater in such a situation than
in the case of ordinary twins. Moreover, just because
the clone would be a delayed twin, she may have the
teeling that her life has already been lived or that she
is predetermined to do the same things as her progen-
itor. This problem may be exacerbated by others con-
stantly comparing her life with that of the progenitor,
and having problematic expectations of the clone
based on these comparisons. The clone may feel under
constant pressure to live up to these expectations
(Kass, 1998; Levick, 2004, p. 101; Sandel, 2007,
pp- 57-62), or may have the feeling she leads “a life in
the shadow” of the progenitor (PCBE, 2002, chapter
5). This may especially be the case if the clone was
created as a “replacement” for a deceased child. The
fear is that the “ghost of the dead child” will get more
attention and devotion than the replacement child.
Parents may expect the clone to be like the lost child,
or some idealized image of it, which could hamper
the development of her identity and adversely affect
her self-esteem (Levick, 2004, pp. 111-132).

Are these concerns justified? First, it is plausible
that, through adequate information, we could largely
correct mistaken beliefs about the link between
genetic and personal identity, and thus reduce the risk
of problematic expectations toward the clone. Of
course, some people may nevertheless hold on to their
mistaken beliefs and, consequently, to their problem-
atic expectations. However, parents often have expec-
of their children based on false beliefs.
Although this may be problematic in some cases, we

tations

typically do not think that this is a sufficient reason to
interfere with people’s reproductive plans or to pre-
vent people from making use of assisted reproduction
techniques. Moreover, having high expectations, even
if based on false beliefs, is not necessarily a bad thing.
Parents with high expectations often give their chil-
dren the best chances to lead a happy and successful

life (Pence, 1998, p. 138). Parents not only often have
high expectations of their children but also constantly
restrict the array of available life plans open to them,
for example, by selecting their school or by raising
them according to certain values. Though this may
somewhat restrict the childs autonomy, there will
always be enough decisions to take for the child to be
autonomous, and to realize this. It is not clear why this
should be different in the case of cloning. Indeed, as
Dan Brock (2002) has argued: “The difterent future
that would in fact inevitably unfold for the later twin,
and the choices that she would necessarily face in that
unfolding future, would likely, at least to some degree,
force the recognition on her that her future was hers
to autonomously construct and create, though within
a variety of constraints that include those set by her
genome” (p. 316).

Moreover, there may also be advantages to being
a delayed twin. For example, one may acquire
knowledge about the progenitor’s medical history
and use this knowledge to live longer, or to increase
one’s autonomy. One could, for example, use the
information to reduce the risk of getting the disease
or condition, or to at least postpone its onset, by
behavioral changes, an appropriate diet and/or preven-
tive medication. Information about one’s predisposi-
tions for certain diseases would also allow one to take
better-informed reproductive decisions. One could,
for example, avoid bringing a child into the world
that has a serious genetic disease.

Cloning arouses people’s imagination about the
clone, but also about those who will choose to have a
child through cloning. Often dubious motives are
ascribed to them: they would want a child that 1s “just
like so-and-so” causing people to view them as objects
or as commodities like a new car or a new house (see,
for example, Putnam, 1997, pp. 7-8). They would
want an attractive child (a clone of Scarlett Johansson)
or a child with tennis talent (a clone of Kim Clijsters)
purely to show off. Dictators would want armies of
clones to achieve their political goals. People would
clone themselves out of vanity. Parents would clone
their existing child so that the clone can serve as an
organ bank for that child, or would clone their
deceased child to have a replacement child. The
conclusion is then that cloning is wrong because the
clone will be used as a mere means to others’ ends.
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But do we have good reason to ascribe such
dubious motives to those who would like a child
through cloning? Most people who have expressed an
interest in cloning are infertile people who would like
to have a genetically related child. Although one may
question the value of these motivations (see, for
example, Levy & Lotz, 2005), it is not clear why they
involve creating, or treating the child as a mere means.
There may, of course, always be individuals or couples
who have morally dubious motives to have children
through cloning. However, instead of rejecting
cloning altogether, a better response would be to
correct some of the major misunderstandings about
and prejudices against cloning that these dubious
motivations rely on.

But suppose some people create a clone for instru-
mental reasons, for example, as a stem cell donor. This
does not imply that the clone will be treated merely
as a means. Parents have children for all kinds of
instrumental reasons, including the benefit for the
husband—wife relationship, continuity of the family
name, and the economic and psychological benefits
children provide when their parents become old
(Fawcett & Arnold, 1973). This is generally not con-
sidered problematic as long as the child is also valued
in its own right. What is most important in a parent—
child relationship is the love and care inherent in that
relationship. We judge people on their attitudes toward
children, rather than on their motives for having
them. Perhaps this is where the problem lies: the con-
cern that the clone will be treated as a means relies on
the assumption that there is a strong link between
one’s intention or motive to have a child, and the way
one will treat the child. It is, however, a mistake to
presuppose that the desire or the intention to have a
child determines the attitudes of the parents toward
the child once born. This would, for example, imply
that children conceived in order to create a sibling for
an already existing child would not be loved or would
be loved only insofar they serve as a sibling to the
child, which, fortunately, is not the case.

It is up to opponents of cloning to show that there
is good reason to think that prospective parents who
want to make use of cloning technology will have
dubious motives (more dubious than those of other
prospective parents) and that these are a reliable
indicator for the way children will be treated.
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Moreover, opponents of cloning have to show that
there is good reason to assume that if a child created
through cloning is treated as a means, this would not
have been the case had the child not been created
through cloning.

Another concern is that clones may be the victims
of unjustified discrimination and will not be respected
as persons (Deech, 1999, Levick, 2004, pp. 185-187).
Savulescu (2005) has referred to such negative
attitudes towards clones as clonism: a new form of
discrimination against a group of humans who are
different in a nonmorally significant way. But does a
fear for “clonism” constitute a good reason for reject-
ing cloning? If so, then we must conclude that racist
attitudes and discriminatory behavior towards people
with a certain ethnicity provide a good reason for
people with that ethnicity not to procreate. This seems
a morally objectionable way to solve the problem of
racism. Instead of limiting people’s procreative
liberty, we should combat existing prejudices and
discrimination. Likewise, instead of prohibiting clon-
ing out of concern for clonism, we should combat
possible prejudices and discrimination against clones.

Moreover, note that by expressing certain concerns
about cloning, one may actually reinforce certain
prejudices and misguided stereotypes about clones.
For example, saying that a clone would not have a
personal identity prejudges the clone as inferior or
fraudulent (the idea that originals are more valuable
than their copies) or even less than human (as indi-
viduality is seen as an essential characteristic of
human nature).

Another concern is that cloning threatens tradi-
tional family structures, a fear that has come up in
debates about homosexuals adopting children, IVE
and other assisted reproduction techniques. But in
cloning the situation would be more complex, as it
may blur generational boundaries. Glen McGee
(2000) put it this way:

In the case of a cloned embryo, it is not at all obvious
who are the parents. The person who donates DNA
from a somatic cell is the progenitor, in that the child
carries that person’s DNA. But the mammalian parents
of the cloned child are the grandparents, if what one
means by parent is that the person contributed 50% of
the genes to the recombination process that formed the



genome of the person in question ... If the egg used to
raise the clone comes from another person, as it would
in the case of a clone of a male, there is in addition an
egg parent, a person who contributes mitochondrial
DNA and RNA in the egg wall, the collective role of
which on an organism is unknown but perhaps
significant. If the progenitor of the clone is itself an
embryo or aborted fetus, the parent would not only be a
virgin, but also a nonconsenting nonperson that itself has
no legally established standing apart from the wishes of
its own progenitor. (p. 269)

First, it is not clear why the fact that generational
boundaries may be blurred that the cloned child will
be more confused about his family ties than are some
children now. Many have four nurturing parents
because of a divorce, never knew their genetic parents,
have nurturing parents that are not their genetic par-
ents, or think that their nurturing father is also their
genetic father when it turns out they were actually
conceived with the sperm of the nurturing mother’s
lover.While these complex family relationships can be
troubling for some children, they are not insurmount-
able. There are many aspects about the situation one is
born and raised in that may be troublesome. As with
all children, the most important thing is the relation
with people who nurture and educate them, and chil-
dren usually know very well who these people are.
There is no reason to believe that with cloning, this
will be any different. But perhaps there is a morally
relevant difference. Even though there are children
with confused family relationships, it may be different
when prospective parents seek such potentially con-
fused relationships for their children from the start
(O’Neil, 2002, pp. 67-68).

However, people who decide to have a child via
cloning do not generally seek such relationships, like
parents do not seek such relationships when they
divorce, or when they conceive with donor gametes,
or a surrogate, or when twins have children. Potentially
confusing family relationships are a side effect of the
decision to get a divorce, or to use a donor gametes,
etc. In these scenarios, the advantages of the divorce, of
using donor gametes, etc. presumably are large enough
to outweigh the risk that the children will be confused
about their family ties. Likewise, then, the advantages
of cloning may justify the risk that the clone may be
somewhat confused about her family ties.

Harm to Others

Other concerns raised by cloning focus on the poten-
tial harmful effects of cloning for others. Sometimes,
these concerns are related to those about the well-
being of the clone. For example, Michael Sandel
(2007, pp. 52-57) has argued that cloning and
enhancement technologies may result in a society
in which parents will not accept their child for what
it is, reinforcing an already existing trend of heavily
hyper-
parenting. McGee’s concern about confused family

managed, high-pressure child-rearing or
relationships bears not only on the clone but also on
society as a whole. However, since I have already
argued why I think these concerns are not justified or
why not pursuing cloning would be the wrong
response to these concerns, I will, in the remainder of
this chapter, focus on other arguments.

The strongest reason for why reproductive cloning
should be permissible, if safe, is that it will allow
infertile people to have a genetically related child.
Cloning can then simply be seen as a new assisted
reproduction technique. If parents have a cloned
child for this reason, we have no reason to believe
their views about cloning are misguided, and that the
child will have a life in which it will be harmed more
than if it had been created through other means of
reproduction. However, this position relies on the
view that having genetically related children is mor-
ally significant and valuable. This is a controversial
view. For example, Levy and Lotz (2005) have denied
the importance of a genetic link between parents and
their children. Moreover, they have argued that
claiming that this link is important will give rise to
bad consequences, such as reduced adoption rates
and diminished resources for improving the life pros-
pects of the disadvantaged, including those waiting
to be adopted. Since, according to these authors,
these undesirable consequences would be magnified
if we allowed human cloning, we have good reason
to prohibit it.

These arguments are not new. They have been
adduced against offering and funding in vitro fertiliza-
tion (see, for example, Bartholet, 1999). Indeed, if the
arguments hold against cloning, they should also hold
against IVE
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Whether the genetic link is valuable or not is a
complex question I cannot settle here. Levy and Lotz
suggest that empirical data do not support this view.
However, against this, it can be argued that neither do
empirical data support the view that the genetic link
is less valuable than is generally assumed. But suppose
Levy and Lotz are right about the fact that we tend to
overestimate the importance of the genetic link bet-
ween parents and their children. Does it follow from
this that it is wrong for individuals to reproduce
through cloning? Their principal objection is that
offering reproductive cloning will harm children
waiting to be adopted, an argument also advanced by
Ahlberg & Brighouse (2011). However, the adverse
effect of cloning on children waiting to be adopted is
uncertain (Strong, 2008). A thorough analysis by
Cohen and Chen (2010) shows that there is no strong
evidence for the claim that subsidizing IVF via state-
level insurance mandates to increase the availability of
IVF in the US decreases the adoption rate. These data
provide at least some reason to believe that permitting
cloning would not decrease adoption rates either.

A second reason for why cloning should not be
allowed according to Levy and Lotz is that it will rein-
force the misguided idea of the importance of genetic
relatedness, and that this in turn will result in less
resources to improve the life prospects of the disad-
vantaged, including those waiting to be adopted. First,
it 13 not clear whether this will result will occur.
Second, one may wonder whether it is ethically
acceptable to deny infertile people access to cloning
because of indirect costs to children waiting to be
adopted (Cohen & Chen, 2010, p. 514). If providing
hip replacements turned out to lead to a diminution
in adoptions, should we stop providing them?
Moreover, we may wonder why only infertile people
should carry the burden to help children waiting for
adoption. A more just way to provide help to these
children may be to mobilize society as a whole to
make sure they are adopted.

Eugenics
The increase in control over what kind of genome we
wish to pass on to our children could have beneficial

consequences. We could select a tried and tested
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genome to have a healthy child. However, a major
concern is that this shift “from chance to choice” will
lead to problematic eugenic practices.

One version of this concern states that cloning
would, from the outset, constitute a problematic form
of eugenics. However, this is implausible: the best
explanations of what was wrong with immoral cases of
eugenics, such as the Nazi eugenic programs, are that
they involved coercion and were motivated by objec-
tionable moral beliefs or false nonmoral beliefs (Agar,
2004; Buchanan, 2007). This would not necessarily be
the case were cloning to be implemented now.

A more plausible version of the eugenics concern
points out the risk of a slippery slope: the claim is that
cloning will lead to objectionable forms of eugenics—
for example, coercive eugenics—in the future. After
all, historical cases of immoral eugenics often
developed from earlier well-intentioned and less
problematic practices.

Given the history of eugenics, concerns about a
slippery slope to immoral eugenics should always be
taken seriously. However, in most liberal democracies,
reproductive autonomy is firmly entrenched in both
the law and the prevailing psyche, and it is unlikely
that if cloning became available reproductive
autonomy would suddenly be severely restricted.
Reproductive autonomy has not been restricted since
the use of genetic-selection technologies such as
preimplantation genetic diagnosis. Nevertheless, steps
should always be taken to ensure that reproductive
autonomy remains as secure in the future as it is at
present.

Human Dignity

Article 11 of UNESCO’s Universal Declaration on
the Human Genome and Human Rights (1997)
states that “practices which are contrary to human
dignity, such as reproductive cloning of human beings,
shall not be permitted ...” The World Health
Organization and the European Parliament also
condemn reproductive cloning on the ground that it
violates human dignity. One problem with such refer-
ences to human dignity is it is rarely specified how
human dignity is to be understood, whose dignity is
at stake, and how exactly dignity is relevant to the



ethics of cloning. Is it the copying of a genome that
violates human dignity, as Leon Kass (1998) has
suggested? If so, then the existence of twins must
violate human dignity too, which is implausible.
Human dignity is most often related to Kant’s second
formulation of the Categorical Imperative, namely
the idea that we should never use a person merely as
a means. [ have argued earlier that there is no good
reason to believe that cloning will result in parents
treating their children as a mere means.

Others have argued that though cloning in itself is
not a violation of human dignity, it can be under
certain circumstances, as, for example, when it would
divert scarce resources away from those who lack
sufficient health to enable them to exercise basic
rights and liberties (Birnbacher, 2005; McDougall,
2008). However, as I have argued earlier, it is not clear
why cloning would have to divert resources away
from those who lack sufficient health. Other resources,
including private resources, could be used instead to
fund cloning.

Conclusion

Whether or not cloning is, all things considered,
permissible depends on the weight of the reasons
for doing it, and the weight of the reasons against doing
it. I have shown that most concerns adduced against
cloning are either unjustified or, at least, less serious
than is generally assumed. I have identified some rea-
sons to pursue cloning. In the absence of any strong
reason against pursuing cloning, and provided that
cloning is safe, it may thus be permissible for infertile
people to reproduce through cloning.

Note

1 Note that although SCNT has been the most often
discussed cloning technique, other techniques, or a
combination of techniques may provide alternative
means for reproductive cloning, for example, embryo
twinning. However, what many people find disturbing is
the idea of creating a genetic duplicate of an existing
person, or a person who has existed. This goal could be
achieved through SCNT, but also by cryopreserving
one of two in vitro created twin embryos for a long

period before using it to generate a pregnancy.
Reproductive cloning could also be achieved by
combining the induced pluripotent stem-cell technique
with tetraploid complementation. Several research
teams succeeded in cloning mice this way (Boland et al.,
2009; Kang et al., 2009; Zhao et al., 2009).
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Chapter Six

Were It Physically Safe, Human
Reproductive Cloning Would Not

Be Acceptable

Stephen E. Levick

The prospect of human reproductive cloning (HRC) raises terribly important issues and concerns for bioethics. When

it comes to medical procedures and interventions, safety is evaluated relative to: (1) not treating the condition that the

experimental procedure for which the intervention is intended, and also (2) the success and safety of other interventions
already in clinical use to address the condition. Risk is a complex concept, and also a personal one medically. In my view,
assessing the relative physical safety of HR C should not even be attempted before also considering possible psychological,
social, and societal risks it may pose. In this chapter, I hope to demonstrate that, aside from whatever risks of physical

harm HRC might pose, it is reasonable to believe that the practice may well present sufficient risk of psychological,

social, and societal harms such that it should not be acceptable.

Introduction

In Hollywood, Florida, on December 27, 2002, the
chief scientist of “Clonaid” made a headline-grabbing
public announcement: She claimed that thanks to
their efforts, a human clone baby named “Eve” had
been born the previous night.

Attorney Bernard Segal doubted this was true, but
was also concerned about the welfare of the child, if
she existed. He petitioned the local county court to
appoint a guardian for the child, arguing that she might
be at risk medically or physically as a result of being a
clone. Furthermore, Segal’s petition specifically stated
that “the minor child may undergo emotional stress
and have significant psychological risks attendant to
being a cloned human being.” The court was actively
considering the matter, when the group’s chief scientist

said that the child had been born not in Florida, but in
Israel, placing the matter outside the court’s jurisdic-
tion. It also made it implicit that the whole thing had
been a hoax (Siegel, 2007). The case of fictitious baby
“Eve” 1s instructive in illustrating that a renegade med-
ical scientist may attempt human reproductive cloning
with little consideration of its physical and other risks.
An unsuccessful attempt has since been reported in the
medical literature (Zavos & Illmensee, 2006).

The prospect of human reproductive cloning
(HRC) raises terribly important issues and concerns
for bioethics. In the preceding chapter, Katrien
Devolder explained why she believes HRC would be
acceptable. In this chapter, I will explain why I con-
clude the opposite. Thankfully, Dr Devolder has
already explained crucial concepts, defined key terms,
and reviewed the most relevant literature.
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Would it be morally acceptable to try to establish
the premise of safety for the proposition that Devolder
and I debate here? Answering this question would
entail entertaining this one: “Is any good claimed for
HRC worth the physical risks it may pose?” Most of
the same reasons for adjudging HR C unacceptable if
it were safe physically are also relevant to answering
this question.

When it comes to medical procedures and inter-
ventions, safety is evaluated relative to: (1) not treating
the condition that the experimental procedure for
which the intervention is intended, and also (2) the
success and safety of other interventions already in
clinical use to address the condition. Risk is a com-
plex concept, and also a personal one medically (e.g.,
Hartzband & Groopman, 2012). In my view, assessing
the relative physical safety of HRC should not even
be attempted before also considering possible
psychological, social, and societal risks it may pose. I
hope to demonstrate that, aside from whatever risks of
physical harm HRC might pose, it is reasonable to
believe that the practice may well present sufficient
risk of psychological, social, and societal harms that it
should not be acceptable.

Dr Devolder considers possible justifications for
HRC, as well as several key reasons for opposing it.
She anticipates possible motivations of a prospective
parent or parents to have a child by cloning. These
motives include ones that they might believe would
enhance their own well-being, and others they might
believe would enhance the well-being of the child
clone. She foresees four motivations in the first cate-
gory, in which prospective parents want: (1) a child
genetically related to one of them, (2) a child not
genetically related to nonrearing parents, (3) a
replacement child, and (4) a child who could be a per-
fect tissue match to his or her progenitor parent,
should the medical need arise. In the second category,
Devolder foresees two motivations for prospective
parents of a self-clone of one of them. They might
want a child through HRC: (1) to give the child a
good genetic start, and/or (2) so that the progenitor
parent would be a perfect tissue match to his or her
self-clone, should the medical need arise.

My counterpart also considers a number of possible
harms to the clone, as well as several other concerns
for society in general. She highlights issues, alleged
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advantages, and a number of possible nonphysical
risks. On balance, Devolder concludes that the hoped-
for benefits of HRC outweigh the risks, and that if it
were physically safe, it would be acceptable.

I will show how certain existing situations and
phenomena are analogous to one or more aspect(s) of
cloning. For each of the eight analogues that I have
identified, there is a body of clinical experience,
theory, and research in psychology and the social
sciences, a portion of which is relevant by analogy to
the cloning situation (Levick, 2004, 2006, 2007).

The analogues can inform our thinking about the
cloning situation by drawing parallels to situations
with which we are already familiar. By doing so, they
can help the HRC situation seem less hypothetical
and abstract. Moreover, many of us should be able to
relate to one or more of the analogues personally,
which can help us to engage our empathic imagina-
tion. This can help to vivify and humanize what might
otherwise seem strange and cold. When it comes to
moral reasoning, warm is well done.

Consequently, the analogues can also help redress
the empathetic imbalance between: (1) prospective
parents wanting to have HR C as an additional assisted
reproductive technology (ART) and (2) the as-yet
nonexistent hypothetical human clone. In my view,
Dr Devolder’s analysis favors the former over the latter.

Each HRC analogue has its own conceptual
strength(s) and weakness(es), but taken together they
point to some of the same conclusions from different
directions. I will address many of Devolder’s argu-
ments within the analogues’ systematic frameworks.
I sketch five of the analogues below.

The Identical Twin Analogue

This analogue’s conceptual strength lies in the fact
that identical twins are true genetic clones of one
another by embryo splitting. However, twins are
contemporaries. In contrast, the progenitor (or nuclear
donor) in cloning by nuclear transfer (NT) or other
means outlined by Devolder would have substantial
precedence with respect to his or her clone. This
analogue’s weakness in modeling HR C biologically is
actually its greatest strength in modeling it psycholog-
ically and socially. Devolder disagrees with my view



that by virtue of having a rearing parent as progenitor,
the child clone would be at increased risk of
psychological harm. But consider that this situation
would magnify the already-striking asymmetries in
dominance, dependency, knowledge, and strength that
characterize the normal parent—child relationship.
This analogue is not the only one suggesting this
conclusion.

Devolder believes that being a clone of a rearing
parent would be advantageous to the clone. Nancy
Segal, an expert on the psychology of twins, has
thought deeply about cloning, with the clone being,
in effect, a “delayed twin” of his or her progenitor
(Segal, 1997, 2002, 2006). Devolder believes that the
clone’s autonomy could be enhanced as a “delayed
twin.” It is unclear how. She also argues that a delayed
twin would have an easier time developing a distinct
identity than a same-age twin. If the child’s progenitor
preceded him by several generations, this might well
be true. However, if the progenitor were a rearing
parent, there are good reasons to think that this would
be more difficult for reasons that I will sketch in
other analogues.

Dr Devolder believes that a clone could live a
longer and healthier life than her progenitor, due to
foreknowledge of medical risks associated with their
identical genomes. That might be, but rapidly
improving technology and interpretation of total
genome scans is likely to obviate this alleged advantage.

The Identical Twin Analogue is relevant to
Devolders claim that HRC could be of mutual
benefit to both clone and progenitor, in that each is a
perfect tissue match for the other, should a medical
need for one arise. Currently, only identical twins can
do this for one another. However, progress in the
regenerative medicine area of tissue engineering (e.g.,
Fountain, 2012) is likely to increasingly obviate this
alleged advantage of HRC.

It is unclear to me what Devolder might be
implying by her assertion that the clone could make
better-informed reproductive decisions, like avoiding
bringing a child into the world with a serious genetic
disorder. Presumably, the clone’s progenitor would not
have manifested such a disorder before serving as NT
donor, and also undergone genetic testing for a
not-yet-manifesting serious genetic disorder. Hence,
genetic risks of the cloning procedure itself and

epigenetic factors aside, the clone should be as
medically healthy as his progenitor.

When the individual clone is ready to make a
personal reproductive decision, he or she might
consider the many possible genetic risks associated
with sexual reproduction, learn that prenatal testing
could identify many, and learn that pre-implantation
genetic diagnosis (PGD) done on an extremely early
IVF embryo, could identify even more. However, the
individual clone might conclude that the most res-
ponsible reproductive decision would be to reproduce
him or herself asexually—to self-clone, producing
another child with a tried and true genome. Such a
“well-informed” reproductive decision would consti-
tute a kind of self~chosen or self-selected eugenics.
I wonder if Dr Devolder would view that decision as
a well-informed reproductive choice.

The ART Analogue

Overcoming infertility does seem likely to be the
most common motivation for HRC, as Devolder
states, and HRC would be a new ART. In this regard,
sexually infertile heterosexual couples would be
joined by the intrinsically infertile—same-sex couples
and sole individuals. In terms of sexual reproduction,
all humans are intrinsically infertile solo.

Some existing ARTs, such as donor insemination
children related
genetically to only one rearing parent, though any

and ovum donation, produce

sexually reproduced child is linked to two parents
genetically, even if only one is the rearing parent.
Sexual reproduction combines and recombines the
genes of two parents. ARTs make sexual reproduction
possible, without the genetic parents actually having
sex. Cloning is a form of asexual reproduction.
A clone would be related genetically to only one pro-
genitor. If the rearing mother’s egg was enucleated for
NT, her mitochondrial DNA would remain in it and
be inherited by the clone. Were a rearing parent also
the child clone’s progenitor, no other genetic parent
or parents would be present anywhere elsewhere.
Devolder lists this fact among the advantages of
cloning.We should think carefully about the difference
between an existing but missing parent vs. a parent
that never existed. In my view, an exclusive genetic tie
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to one and only one rearing parent and no one else
would carry risks of its own for the child clone. This
is better illustrated in the Parent—Child R esemblance
Analogue.

In some situations resulting from ART, only one or
neither rearing parent is a genetic parent to the child.
In such cases, the rearing parents may grapple with
the question of whether and when to disclose their
genetic origins to such a child. ART children, whose
genetic origins were not disclosed to them at a
developmentally appropriate time, may still come to
suspect that she may not truly be a genetic child of
one or both of her rearing parents. Swedish law now
mandates that an individual conceived by donor
insemination is entitled to know the truth of his or
her genetic origins on reaching adulthood (Gottlieb
et al., 2000). What parents think about disclosing such
information to their child (Lindblad et al., 2000)
might also be relevant to anticipating the related
thought process of parents rearing a child clone.

The possibility suggested earlier, that some couples
and individuals might prefer HRC to unassisted
sexual reproduction, is apt to be mitigated by the
arduous nature of the hormone manipulation and
IVF procedures that would be required of women
who would want HRC.

It is crucial to note that even if overcoming sexual
infertility were the conscious motive to pursue HRC,
other motives are also likely to be present. For complex
human behaviors, what is called the principle of mul-
tiple determination operates (Moore & Fine, 1990).

The Adopted Child Analogue

A nonrelated adopted child is not at all linked
genetically to her rearing parents, making adoption, in
a sense, the conceptual opposite of cloning. Though it
may seem paradoxical, this status makes it relevant by
analogy to certain aspects of reproductive cloning.
This may include the child having been “chosen” and
the issue of disclosure of the adopted child’s origins,
which has long preceded that issue in ART. Added
complexity in family relationships is intrinsic to adop-
tion (Lifton, 1988). Adopted individuals often struggle
to develop a secure sense of self-identity when they
know little or nothing about their genetic parents.
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This suggests another way in which cloning and
adoption are conceptual opposites: Though the
adoptee often knows too little about his or her origins,
the clone could know far too much. Knowing vs. not
knowing that one is a clone, and the identity of one’s
progenitor, could powerfully affect the child clone’s
ability to develop a unique personal identity. Devolder
mentions that such an outcome could arise only from
the child clone’s rearing parents embracing what has
been called the “genetic fallacy”” Even though genes
and their expression are vitally important, a person’s
self and genetic identity are not the same. However,
even if the clone’s rearing parents only weakly believed
the genetic fallacy, or believed it not at all,a young child
clone would still be vulnerable to it. Individuals with
limited capacities for abstract thinking, due to psy-
chosis or simply developmental immaturity, employ a
primitive form of logic that can ascribe identity bet-
ween things on the basis of identical predicates (Von
Domarus, 1944). Hence, a child clone told that her
genes and Mommy'’s are the same would be inclined
to think of herself and progenitor mother as the same
person based on their identical genes. This and much
more would put the child at risk for what has been
called a “foreclosed” identity (Marcia, 1966).

Of course, parents could decide to not tell the child
that he is a clone, and make concerted efforts to not
be affected by knowing that he is one. Nevertheless,
this knowledge would still likely influence their per-
ception of, attitudes toward, and behavior with the
child. Even if he were never told of his clonal status, a
clone might still ineffably sense the template of
parental expectations projected onto him.

Devolder argues that some prospective parents
might want a child through cloning to give her a
good genetic start, reasoning that she could benefit
from knowing the health problems of her same-
“gene’d” progenitor. Knowing that she would be at
high risk of developing the same problems could
motivate her to undergo appropriate medical moni-
toring, lifestyle, and dietary choices to try to avoid her
progenitor’s fate.

Presently, sperm and egg donors are often selected
for allegedly superior qualities. We could expect the
same in the selection of somatic cell donors for NT in
HRC. In such instances, if the rearing mother
provided an enucleated egg into which the donated



nucleus was inserted, her child would inherit her
mitochondrial DNA, but in every other respect the
child clone would be an adopted embryo.

PGD can give an IVF embryo a good genetic start.
PGD can be done on a single cell removed from the
eight-cell IVF embryo, and can reveal serious genetic
defects, and the decision to not implant it for preg-
nancy. Cloning pioneer, lan Wilmut, envisages the
possibility of eventually remedying such defects
instead, engineering a genetic correction of the defect
discovered. The genetically corrected nucleus would
be extracted from that cell, and transferred into an
enucleated egg from the embryo’s mother for HRC.
The resulting child would not be a clone of any living
person, but rather would be a medically corrected
clone of a very early embryo (Wilmut & Highfield,
2006). I do not foresee much risk of adverse
psychological consequences for such a child. Though
technically reproductive, it is more truly therapeutic
cloning.

A clone adoptee would not be an oxymoron, and
the Adopted Child Analogue would be doubly
relevant to that situation. Some infertile prospective
parents might prefer to pay a progenitor of their
choice to be the nuclear donor for HR C, rather than
adopt an already-existing child. Devolder points to a
carefully carried out analysis that was unable to
demonstrate that the availability of IVF led to fewer
adoptions. However, because individuals presenting
to IVF clinics do not typically consider adoption seri-
ously unless IVF fails to result in a viable pregnancy;, it
only stands to reason that IVF availability would
reduce the number of adoptions that would occur,
were it unavailable.

It is essential to distinguish between the situations
serving as analogues to HR C and the situations them-
selves. This is especially important in the situation and
societal practice of adoption. Theory, research, and
clinical experience indicate that there are problems
inherent to adoption, but being cared for by adoptive
parents is almost always better for a child than the
alternatives.

Since adoption is acceptable, despite the problems
that may be associated with it, why not HRC, too?
The crucial difference in the situations underlying the
difference in moral judgment is this: The practice of
adoption 1s justified by the need to provide parental

care for children whose own parents were unable or
unwilling to care for them. These children already
exist, and there will surely be many more in the future.
In contrast, the parental motivations for HRC that
Devolder construes to be of benefit to a future child
clone pale in moral significance to those justifying
adoption.

The Parent—Child Resemblance
Analogue

The wish for self-resemblance in one’s child appears
to be normal to a degree, and may be understood as a
consequence of the need for kin identification, a key
concept in modern evolutionary theory (Hamilton,
1964; Erickson, 2000). Psychological research also
demonstrates the power of self-resemblance. In one
study, subjects presented with images of young
children’s faces felt more invested in a child whose
face had been computer-morphed, without the
subject’s awareness, to resemble the subject’s own
(DeBruine, 2004).

Unfortunately, the wish for parent—child resem-
blance becomes an insistent demand in the patholog-
ically narcissistic parent. Asexual self-reproduction
would likely appeal to narcissists, hoping that a child
genetically identical to himself might fulfill his own
wish for perfection. The prospect of a “mini-me” that
he could mold into his imagined “ideal self” would be
irresistible. However, the narcissist can never be ade-
quately reassured about his worth, and 1s ultimately
disappointed in his children. His disappointment in a
self-clone could be even greater, as that child was sup-
posed to have been his perfect self-reflection (Levick,
2007).As one might expect, the children of narcissistic
parents are harmed by such parenting (Mazzano et al.,
1999). Were the prospective progenitor parent not
pathologically narcissistic, one should still expect him
or her to be at least partially motivated by the wish for
a highly self-resembling child.

Devolder considers the pathologically narcissistic
motive for parenthood by self-cloning to among
those motives she labels “dubious.” Regarding such
motives, she writes: “It is up to opponents of cloning
to show that there is good reason to think that
prospective parents who want to make use of cloning
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technology will have dubious motives (more dubious
than those of other prospective parents) and that these
are a reliable indicator for the way children will be
treated. Moreover, opponents of cloning have to show
that there is good reason to assume that if a child
created through cloning is treated as a means, this
would not have been the case had the child not been
created through cloning.”

However, narcissistic motives are typically not fully
conscious, and to the extent that they could be, the
parent may not want to admit them to either to self or
others. And regardless of other motives, it would be
hard to imagine that a person wanting to self-clone
would not be hoping for and expecting extreme
self-similarity in his child clone. Moreover, even if
narcissism were only a minor motivating factor for
self-cloning, that could change after the child is born,
even for a relatively self-aware progenitor parent, also
well aware of the “genetic fallacy” Simply knowing
that his child is a self-clone could catalyze the emer-
gence of whatever narcissistic potential that pro-
genitor parent might possess. As the child developed
beyond infancy and babyhood, he would become
increasingly recognizable to his progenitor parent as a
highly self-resembling former physical self. With this,
that parent would be at risk to “see” himself in the
time-warped mirror of self-reflection represented

by this child.

The Replacement Child Analogue

Cloning to try to replace a dead or dying loved one is
a plausible cloning scenario. The ache of unresolved
parental grief is profound (Klass, 1997). It could well
lead bereaved parents to want to “replace” their dead
child with a new one. If that child is treated as if he
were, as if, or ought to be just like the deceased, such
a child may evince signs of the “replacement child”
syndrome (Cain & Cain, 1962; Johnson, 1989).

The concept of “replacement child” can be more
generally applied to situations in which a child is
viewed by a parent as a stand-in, in a sense, for a dead
child other than one of their own, such as a parental
sibling or childhood friend (Levick, 2004). Moreover,
this analogue can be applied even more broadly—to
the cloning of elderly, dying, and even dead relatives
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and friends. In the latter instances, the clone would
be not a “replacement child,” but rather a child
“replacement,” beginning life like any other human
being, as an infant.

This analogue is limited by the fact that the
“replacement child” phenomenon has been little
explored in the clinical psychological literature,
and also by the fact that most parents do not expect
children born subsequent to the death of another to
“replace” their predecessor. However, cloning would
afford the possibility to do exactly that genetically.
Moreover, how could bereaved parents, subsequently
choosing to have another child by cloning the dead
one, not be hoping at some level to “replace,” or even
“resurrect” their dead child? Indeed, any child clone’s
progenitor parent could view their self-clone as a
future replacement, successor, or resurrected self. Like
the parents of a child sexually conceived expressly to
try to replace a dead one, adults wanting to clone for
the same purpose are bound to be disappointed in the
results. There is no reason to think that the “asexually
preconceived” replacement child clone would fare
any better.

Beyond infancy, the “replacement” child clone
would come to resemble her predecessor, more and
more, at least physically. As a result, one would expect
parents’ perceptions of, attitudes towards, and behavior
with the child clone to be shaped even more by their
previous experiences with the clone’s dead progenitor
sibling than they might have been if the child were
not that dead sibling’s clone. Thus, one should expect
at least as much, if not more, psychological harm to
befall a replacement child clone as a sexually repro-
duced replacement child.

Devolder believes that prospective parents secking
to clone a deceased child should be informed that the
resulting child would not be “as if” the resurrection of
the dead child, and not be viewed or treated as a
replacement for that child. Unfortunately, education
alone often fails to correct false beliefs whose tena-
ciousness is strongly motivated personally, and is at
least partially subconscious. There is no reason to
think that the “genetic fallacy” would be an exception
to the phenomenon called “transference.”

Transference refers to the transferring onto a
person currently in an individuals life, feelings,
thoughts, and patterns of behavior that were typically



first experienced with significant figures in the
person’s childhood. However, the significant figure
could also be another individual about whom the
individual has or had very strong feelings. Transference
is universal and, to some degree, is part of every
relationship to some degree. But, transference can also
overshadow the reality of the other person—unduly
and detrimentally playing out in the current relation-
ship. An emotionally secure adult recipient of anoth-
er’s transference projections typically feels quite
misunderstood, and perceives the other person as
behaving toward him in a way that seems incon-
gruous or inappropriate. However, when a child is the
recipient of powerful projections of parental trans-
ference, self-doubt, guilt, fear, anger, and confusion
typically reign.

I doubt that simply educating the progenitor parent
would do enough to prevent complex adverse conse-
quences for the child clone. However, augmenting
such education with insight-oriented psychotherapy
might help such a parent sufficiently to relatively spare
the child much harm.

It is hard to imagine prospective parents of a clone
not cloning someone they considered ideal at some
level, whether one of them, an admired relative, or
a lost loved one. A tremendous risk of the HRC
scenario, 1s that the child clone would not only be
expected to “replace” his progenitor, but that he be “as
if” that other person—as the clone’s rearing parents
remember that person in an ideal sense.

Devolder appears to conflate high parental expecta-
tions with highly specific ones. Though high parental
expectations can be beneficial, when such expecta-
tions are not only high, but also very specific, negative
consequences for the child are not unusual. Such
would be the case if the rearing parents of a child
clone expected that child to be as accomplished in the
same ways as her predecessor/progenitor sibling.

Cloning as “Unnatural”

Like Devolder, I am unconvinced by the usual
arguments against cloning on the alleged grounds that
it would be “unnatural”” However, there are serious
scientifically grounded notions of the “natural”
that deserve our attention. Because phylogentically

advanced organisms, including humans, are not
capable of reproducing asexually, one can assert
without prejudice that HR C would, in fact, be unnat-
ural biologically. This alone is not a reason to oppose
it, but to consider whether there is any deep evolu-
tionary reason for why this might be so.

Though prospective parents through HRC might
find the genetic certainty of asexual reproduction
comforting, evolution of our species requires the
combination and recombination of genes in sexual
reproduction. Sexual reproduction yields individuals,
some well adapted and others poorly adapted to their
environment. Evolution results from the relative
reproductive success of the most fit or better-adapted
individuals. The evolution of a sexually reproducing
species would grind to a halt if it switched to asexual
reproduction exclusively. From an evolutionary per-
spective, our species might well be able to tolerate a
tiny percentage of human clone beings, in what
Lederberg called “tempered clonality” (Lederberg,
1966), but their presence among us could have
far-reaching psychological, social, and societal impli-
cations. As I see it, there is a “slippery slope” with
cloning, but not so much from the therapeutic to the
reproductive. Rather, adjudging HRC as acceptable
would put one on a slippery slope to finding it
preferable to sexual reproduction.

Lederberg also wondered why asexual reproduction
does not occur naturally in vertebrates (Lederberg,
1966). 1 have speculated that asexual reproduction
would be less conducive to the altruistic rearing of a
cloned offspring by anyone except his or her progen-
itor (Levick,2004).E. O.Wilson opined that “biological
constraints exist that define zones of improbable or
forbidden access” in the future direction of human
history.While he was not referring specifically to clon-
ing, perhaps it lies in such a zone. Wilson also warned
that if humans were to try to adopt the social system
of a nonprimate species, disastrous consequences could
well result (Wilson, 1978). Consider that HR C would
be more than just a reproductive practice. To some
extent, asexual reproduction would surely reconfigure
human social systems in hard-to-predict ways.

Based on Richard Dawkins’ “selfish gene” theory
(Dawkins, 1976), one would predict that a progenitor
parent would favor his self-clone over any sexually
reproduced children he might also have, because the
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former would carry all of his genes; the latter, only
half. Admixed with even a modest dose of narcissism,
such parents would likely have greater difficulty
encouraging the child clone to develop his own
personal identity—and be willing to let the child
make his own independent life.

HRC as a Means

Devolder seriously considers the argument that a
clone would be treated as a means. The wish to
enhance the well-being of any person other than that
of the child clone would qualify. She recognizes this,
but persuasively argues that creating a child for instru-
mental reasons is not problematic if the child is also
valued in his or her own right. I agree that: “What is
most important in a parent—child relationship is the
love and care inherent in that relationship. We judge
people on their attitudes toward children, rather than
on their motives for having them.” I also concur that
one should not assume a strong link between motives
for having a child and how that child is treated once
born. However, evaluating the strength of such a link
is a fundamental question for psychological research.
The cloning analogues give us good reasons to believe
that at least some likely parental motives would be
more likely to persist for rearing parents of a child
clone than they would for parents of a sexually
conceived child, after the child is born.

Autonomy and Beyond

The commonly held fear that a human clone would be
without individual identity or autonomy intrinsically
is unfounded, but we can minimally infer from the
analogues that a clone would be at risk for having
added difficulty in becoming a truly autonomous
person with a secure personal identity. In essence, it
seems clear that it would not be in a child’s best interest
to be linked genetically to only one person. Such an
exclusive linkage could well put the clone’s psychoso-
cial development at risk. This is reason enough to
oppose reproductive cloning, even if the purely
biological and medical concerns were eventually
resolved. Furthermore, there are likely to be new
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alternative means to address sexual infertility. Another
infertility
researched is the transformation of somatic cells into

means to overcome currently being
sperm and eggs. At present, only sexual reproduction
combines and recombines the genes of two individuals.
In my view, this fact may well be the basis for enough,
but not too much parental investment in a sexually
reproduced child, and also an essential fundamental
basis for the social nexus on which human society rests
(Levick, 2004, p. 232; Levick, 2007).

In my view, a clone by HRC would be more likely
to encounter additional difficulties, over and above
those associated with simply being human, in success-
fully negotiating most, if not all, of Erik Erikson’s
eight stages of the human life cycle of psychosocial
development (Erikson, 1950, 1968; Levick, 2004). My
discussion of five cloning analogues in this chapter
focused almost exclusively on identity.

Societal Prejudice and Respect

Though I strongly oppose HRC, criminalizing it
would risk pushing it underground and engender
prejudice towards clones. Devolder properly con-
demns reasons to oppose cloning based on claims that
a clone would lack a soul, be less than human, or have
less intrinsic value than the genetic original. However,
she goes too far in stating that “expressing certain
concerns about cloning one may actually reinforce
certain prejudices and misguided stereotypes about
clones” This view comes close to one raised by
Savalescu, who coined the term clonism, referring to
discriminating against human clones because of their
origins. To the extent that this coin circulates as an
aspersive rhetorical term, it risks dampening needed
discussion. I do not consider the risk that clones could
face social discrimination to be a reason to oppose
HR C, but anticipating this possibility should not risk
intellectual opprobrium.

Conclusion
Diverse analogues to various psychological and social

aspects of HRC can lead us to reasonably infer that
human clone beings would be at risk of encountering



difficulties over and above those associated with
simply being human. These would be consequent to
being a nuclear genetic replica or “replacement” of
another individual exclusively and in an ideal sense.
The risk of harm would be greatest if the clone’s pro-
genitor were also a rearing parent. One can anticipate
greater psychosocial difficulties throughout an
individual clone’s life. The risk of sliding down the
slippery slope between HRC as an ART infertility
option to preferring asexual over sexual reproduction
could pose hard-to-foresee societal risks. ART options
other than HRC are likely to be developed that will
largely obviate the infertility rationale for HRC.
Helping individuals to cope emotionally with their
sense of loss and personal limitation could help to
reduce the wish to pursue HRC. In my view, HRC is
unacceptable.
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Reply to Levick

In the previous chapter, Stephen Levick presents
several reasons for thinking that human reproductive
cloning would be unacceptable, even if it were safe.
His main concern is that it is likely to have adverse
psychological and social consequences.

Levick takes an interesting approach. He discusses
five existing situations that are analogous in some
respect to human reproductive cloning. In each case,
he argues that human reproductive cloning is likely to
involve either the same or more serious adverse con-
sequences than those associated with the putatively
analogous situation. Using analogies is a common
method in applied ethics and philosophy. Analogies
allow us to think more clearly about situations that are
otherwise difficult to imagine, or about which we do
not have any empirical information, as in the case of
cloning. I will, however, argue that Levick’s analogies
do not establish the conclusions he wishes to draw
from them.

The Identical Twin Analogy

Twins are contemporaries, whereas clones would
typically be from different generations. By stressing
that a clone would be a delayed twin, Levick reveals
a disanalogy between twins and clones. According
to Levick, it is exactly because the clone would be
a delayed twin that cloning would be problematic,

Katrien Devolder

especially if the rearing parent is the progenitor of the
child-clone. Levick fears that the already “striking
asymmetries in dominance, dependency, knowledge
and strength in a normal child—parent relationship”
would be magnified in such a case. The child would
thus run an increased risk of psychological harm.
I think this concern is unjustified, or at least exagger-
ated. I am not convinced that the fact that the child is
genetically identical to a rearing parent will make that
parent feel “even more dominant.” If genetic simi-
larity between a parent and child aggravates parental
dominance, this would imply that rearing parents of
an adopted child, or of a child conceived with donor
gametes, feel less dominant than “ordinary” parents.
This is implausible.

Levick also questions my claim that cloning would
enable people to make informed reproductive deci-
sions, for example, enabling them to avoid bringing
a child into the world with a serious genetic disease.
He suggests that preimplantation genetic diagnosis
(PGD) could be used instead. However, it may be that
an individual has genetic predispositions for several
serious diseases. All embryos created via PGD would
then likely be carriers of one or more genes linked to
these diseases. The potential parent may then think it
better if her child inherits genes only from her much
healthier partner, and not from her.

Levick also seems to suggest that individuals who
have their genome cloned will have had themselves
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genetically screened and that as a result, only “healthy”
individuals would be cloned. My point about a clone
deriving a health benefit from the information about
her progenitor’s health would thus disappear. I think
that Levick is being too optimistic here. First, not
all genetic predispositions can be diagnosed through
genetic testing. The cloned child may thus still inherit
a predisposition for a disease that slipped through
the cracks in genetic testing technology. Second, no
prospective progenitor will be completely healthy.
Everyone has genetic predispositions for various
diseases and conditions. A person without such dis-
positions simply does not exist. Thus, prospective
progenitors cannot avoid passing on genetic predispo-
sitions for certain diseases to their cloned children.
Fortunately, most of these diseases are caused by
(several) genes and the environment. If the clone
adapts her behavior, she may, in many cases, prevent,
or at least postpone the onset of the disease. Thorough
screening of prospective progenitors will thus preserve
the health advantage to the clone.

The Assisted Reproduction Analogy

Levick refers to psychological difficulties experi-
enced by children who were created via assisted
reproduction, in particular children who were con-
ceived using donor gametes. Some of these children
may find it troubling to learn about their genetic ori-
gins. For example, to some it may be troubling to find
out that their rearing father is not their genetic father.
Levick points out that similar difficulties may be
experienced by clones. Though this may be true, it is
not clear why we should think that these potential
difficulties provide a strong reason against cloning,
but not against the use of donor gametes to conceive
a child. More argument is required to justify drawing
a moral line between these two types of assisted
reproduction.

The Adoption Analogy

Levick notes that some adopted children know too
little about their genetic origins and that this is some-
times problematic for their identity formation. Cloned

children, Levick points out, would have the opposite
problem—they would know too much about their
genetic origins. Even though parents may not make
the mistake of thinking that their child’s identity
is determined by genes only, Levick worries that
children, “due to psychosis or simply developmental
immaturity” may think of themselves and the progen-
itor as one and the same person. I believe, however,
that it is rather unlikely that a child will think she and
her progenitor are the same person because of a shared
genome. A small child will probably not even under-
stand what a genome 1is, let alone think something
complicated like “individuals who are genetically
identical are in fact one and the same person.” Any
potential problems with identity formation are more
likely to result from others’ misunderstanding of the
link between genes and identity.

The Parent—Child Resemblance
Analogy

I agree with Levick that there is a risk that patholog-
ically narcissist individuals will want to make use of
cloning on the ground of the mistaken belief that they
will create a copy of “their wonderful selves.” We can
only hope that psychological screening would single
out these individuals and that, as a result, they will not
be assisted in their wish to reproduce through cloning.
But Levick is also worried that cloning could trigger
narcissism in “normal” parents, and that this would
adversely affect their perception of and attitudes
toward the child. This may be true. However, first,
narcissism might be triggered in parents who notice
that their (sexually produced) child strongly resembles
them (which is often the case). Second, there are
many things that affect our perception and attitudes
toward our children—more argument is needed to
show that such moderate narcissistic feelings are
something special to worry about.

The Replacement Child Analogy

Levick argues that I conflate high parental expecta-
tions with highly specific parental expectations. He
agrees with me that high expectations can be a good
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thing, but that very specific ones, like those that
people may have towards a clone that was created as a
replacement child, may be much more problematic.
According to Levick, this would be the case “if the
rearing parents of a child clone expected that child to
be as accomplished in the same ways as her pre-
decessor/progenitor sibling” I agree with Levick
that such specific expectations could form a serious
burden for the “replacement child.” This is equally
true for currently existing children who were con-
ceived with the intention of replacing a deceased
sibling, but the problem may of course be magnified
in the case of clones, as parents may believe that the
child-clone will be the same as, or very similar to, the
dead child. First, I do think that information and
screening of parents may help to prevent such bad
consequences. Second, I disagree with Levick that
parents who clone their dead child necessarily hope
to resurrect or replace it. They may have other
reasons—for example, they may be infertile. Cloning
the child’s genome may be their only possibility to
have a genetically related child (or a child only
genetically related to them).

Levick concludes that “we can minimally infer
from the analogues that a clone would be at risk

100 Katrien Devolder

for having added difficulty in becoming a truly
autonomous person with a secure personal identity
[...]. This is reason enough to oppose reproductive
cloning, even if the purely biological and medical
concerns were eventually resolved” I think that
Levick’s concerns, even if they are justified, do not
provide sufficient reason to reject reproductive clon-
ing. Though I agree that for some clones it may be
psychologically somewhat more difficult (compared
to if they had been created the “ordinary” way), I
think that Levick underestimates the extent to which
these risks could be diminished through screening
of potential progenitors and ensuring that they and
the general public are well informed. Moreover, there
are many situations in which children are born in
circumstances that could increase the risk of psycholo-
gical difficulties (e.g., when the potential parent has a
genetic predisposition for early onset Parkinson’s, is
very poor, is old, is a member of a victimized racial
group, or is a celebrity). Though these difficulties may
provide some reason against reproducing, or repro-
ducing in a certain way, they usually do not provide an
overriding reason not to have children, or not to have
children in a certain way. I think the same is true for
human reproductive cloning.



Reply to Devolder

On Reasoning by Analogy

A close friend’s son, Jordan Dworkin, then 10 years old,
suggested that my book on human reproductive clon-
ing (HRC) be titled Clones are Us. Though too evoca-
tive of a certain toy store chain to be used, his suggestion
did metaphorically reflect the essence of my analogical
method. Each analogue examines “whether there are
aspects of life in other families that might be similar to
those in which a clone would be born” (Wilmut, 2004).

“Analogy is a device for conveying that two situa-
tions or domains share relational structure despite
arbitrary degrees of difference in the objects that
make up the domains” (Gentner & Markman, 1997).
Each analogue is a relational structure between the
HRC situation and particular aspects of a given set
of extant circumstances. The HRC analogues are
relational structures of relationship potentials between
and among persons represented by the particular set
of circumstances upon which a specific analogue is
based. For each analogue, relevant psychological and
social data, clinical experience, and theory exist, and
can be applied by analogy to HRC.

When considering Devolders critique, bear in
mind that each HRC analogue exists within a larger
network of analogues. Relations between and among
them variously reinforce, complement, and/or cor-
roborate inferences that may be drawn from a single
one (Levick, 2004, pp. 161-182).

Stephen E. Levick

The Identical Twin Analogue

Devolder thinks my assessment that the self-clone of
a progenitor-parent would be at increased risk for
psychological harm is exaggerated, if not unjustified.
My argument is based neither on the genetic identi-
cality of progenitor-parent and his self-clone, nor on
the highly asymmetric nature of their relationship, but
rather on the coexistence of both conditions. She believes it
implausible that compared to parents, each of whom
is genetically linked to their child, parents of an
adopted child, or one conceived with donor gametes,
would feel less dominant in relation to their child.
However, there are many psychological studies
that demonstrate seemingly implausible realities, and
Devolder’s critique implies several excellent questions
for research: Does a parent’s sense of entitlement to
exercise authority with a child relate to the degree to
which that parent, (a) believes that he is linked
genetically to the child and/or (b) perceives self-
resemblance in the child? Only very recently has
research even nibbled on the margins of the first
question (e.g., Dempsey, 2012).

My counterpart indicates that occasions may arise
in which a prospective parent through HRC might
believe that her potential child would be better off
not inheriting her genes only, but instead, only her
partner’s. However, she could also exclude her genes,
and still allow her child to be linked genetically to his
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father, though not exclusively, by obtaining a donor
egg to be inseminated by her partner. If she were in a
lesbian relationship, her partner could furnish the egg,
and a donor, the sperm for IVE In either case, the pro-
spective rearing mother might also elect gestational
motherhood.

Devolder emphasizes that genetic testing fails to
detect all potentially harmful genetic predispositions,
many of which are polygenic and act in concert with
environmental factors. Despite these limitations, she
proposes that any potential progenitor be screened
genetically to preserve the health advantages she
argues could accrue to a clone. As mentioned earlier,
regenerative medicine will likely obviate HRC as
means to achieve this benefit. Furthermore, gene-
tic risks intrinsic to HRC itself could undermine
Devolder’s eminently sensible recommendation of
genetic screening of prospective progenitors. Though
our chapters are predicated on accepting the hypo-
thetical premise of physical safety for HRC, its
medical risks cannot be fully known until it becomes
a reality, and individual clones followed medically for
years. To reiterate: “... assessing the relative physical
safety of HRC should not even be attempted before also
considering possible psychological, social, and societal risks it
may pose.”

The Assisted Reproductive
Technology Analogue

Devolder finds that “more argument is required to
justify drawing a moral line” between HRC and
employing donor gametes to have a child. I agree, but
no analogue is intended to stand alone.

The Parent—Child Resemblance
Analogue

My conjecture that the very existence of a child self-
clone could augment whatever narcissism a parent
may possess relates to the untested assumption that
making much of one’s childs self-resemblance is a
mark of parental narcissism, and that parental narcis-
sism 1s enlarged by even lesser degrees of actual filial

102 Stephen E. Levick

self-resemblance. The study in which individuals are
willing to invest more in children whose faces are
computer-morphed to resemble the adult subject
bears indirectly on this. Does parental attachment to
and investment in a child relate to the extent to which
a given parent (a) believes that he or she is linked
genetically to the child and/or (b) perceives self-
resemblance in his or her child? These questions are
testable empirically.

The Replacement Child Analogue

Devolder gives considerable weight to screening
potential parents of a child clone, and to the power
of information to change beliefs and attitudes, espe-
cially for parents who may wish to clone their dead
child. She indicates that some such parents may have
become an infertile pair since their child’s death, and
could turn to HRC as the only way to again have a
child genetically linked to them both. That situation
would not invalidate my assertion that any parent(s)
wishing to clone their dead child would almost
surely be doing so with the hope and belief that
the clone would be the same or similar to its geneti-
cally identical predecessor. The principle of multiple
determination of motivation should lead us to expect
that the infertility motive to clone a dead child
would not exclude the coexistence of the psycho-
logically powerful motive of wanting to recreate that
particular child.

Devolder’s Conclusions
in Her Reply

Though agreeing that some clones may have a more
difficult time than a child created through other
means, Devolder argues that even if my concerns are
justified, they are insufficient to reject HRC. She
believes that psychological risk could be mitigated by
screening potential progenitors, and providing them
and the general public with information about HRC.

Devolder points out that many are born into
that could
psychological harm, but that such circumstances are

circumstances increase their risk of

not typically adjudged to be sufficient reason for such



individuals to not reproduce in one way or another.
But are the advantages she alleges for HR C sufficient
to introduce it as a risky new circumstance?

Notably, one circumstance that Devolder mentions
is represented in the Child of the Famous Analogue—
one of three HRC analogues that space constraints
precluded including here.

The Child of the Famous Analogue

In part, a person may desire fame in order to attain a
kind of immortality. Some might want to further
“immortalize” themselves through self-cloning. Add
to the desire for fame, the wish for a child through
which to live vicariously, and through whom to live
on after death. Combined, these motivational ingredi-
ents could motivate an individual or couple to want
to parent a clone of a famous person, in order to feel
linked to that person. Individuals in the general public
not uncommonly relate “parasocially” to celebrities
and other famous people, blurring the distinction bet-
ween the person they think they know and the actual
person (Horton & Wohl, 1956; e.g., Nimoy, 1975).
It is a phenomenon that can leave such individuals
feeling lonely, isolated, and distrustful of even close
friends (Giles, 1999). If his clonal status were known,
any clone would be at risk to be related to parasocially.
If he had a famous progenitor, and others knew it,
he would be at even greater risk of risk of harm—
specifically, in developing both his own individual
identity and trusting relationships.

Conclusion

One can sympathize; even empathize with the motives
of those who believe medically “safe” HRC should be
an available reproductive option. However, one can rea-
sonably infer from the analogues to the HRC situation
that the clone could well be at increased risk of certain
psychological and social harms. HR C could also prove
indirectly detrimental to others, and society as a whole.
Research designed specifically to be analogically rele-
vant to key aspects of HRC could further inform these
concerns. Those who would attempt HRC should
recall the Hippocratic Oath’s dictum to physicians:
“Primum non nocere” (“Above all, do no harm”).
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Part 4

Is the Deliberately Induced Abortion
of a Human Pregnancy Ethically

Justifiable?

Introduction

“In short, the unborn have never been recognized in
the law as persons in the whole sense.” So claimed Mr
Justice Harry Blackmun, speaking for the majority of
the US Supreme Court in Roe v. Wade (410 US 113),
one of the most controversial legal decisions in US
history. By 1973, when the Roe v. Wade decision was
made, abortions had been performed for many years
all over the world by both trained physicians and
untrained persons. Surgical abortion utilizing vacuum
aspiration (with anesthesia) and menstrual extraction
had proven to be effective and safe for the mother,
drastically cutting down on the number of women
who were admitted to the hospital or died due to
hemorrhage and/or sepsis as a result of so called “back-
alley abortions” (Joffe, 1995, 2009; Paul et al., 1999, pp.
3-10). Data from the US Centers for Disease Control
and Prevention and the Alan Guttmacher Institute
indicate that more than 50 million abortions have
been performed in the US alone since 1973 (GI, 2011;

Jones & Koolstra, 2011). While feeling unready to par-
ent and not having enough money rank as two
prominent reasons that women have given for having
abortions (there are others; see Bankole et al., 1998;
Finer et al., 2005; Henshaw & Kost, 2008; Johnston,
2011), it is arguable that the sheer number of abortions
in the US and worldwide (some 1 billion since 1973)
is in some sense attributed to Blackmun’ thinking.
After all, there needs to be a strong justification for
ending a potential person’s life—no matter what the
circumstances—in order for the action to be consid-
ered morally appropriate. Some contend that unborn
humans simply are not persons (Tooley, 1972). Judith
Jarvis Thomson (1971) goes even further than
Blackmun when, in the last line of her famous article,
“A Defense of Abortion,” she states: “A very early
abortion is surely not the killing of a person.” Ten
years prior to Thomson’s writing, H. J. McCloskey
(1961) noted, “it would seem not to be the ordinary
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person’s view that the fetus is a human being, for
when a woman has a miscarriage, especially early in
her pregnancy, her friends sympathize with her but
neither she nor they mourn the death of a human
person” (p. 110).
Notwithstanding  the
Thomson, and McCloskey, it is precisely the defini-

claims of Blackmun,
tion of personhood—as well as who or what counts as
a person—that often is at the center of the abortion
debate. In her important article, “On the Moral and
Legal Status of Abortion,” Mary Ann Warren (1973)
lays out the following as constitutive of personhood:
(a) consciousness (in particular, the ability to feel
pain), (b) reasoning, (c) self~-motivated activity, (d)
the capacity to communicate, and (e) self-awareness.
A being that meets these criteria is a person, and, as a
person, such a being has the fullest of moral rights
and privileges—including the right to live and not
be harmed. No one denies that a fertilized human
egg is a member of the species, Homo sapiens; what is
debated is whether a human being at certain devel-
opmental stages of its life could be considered a
person according to the aforementioned criteria
(there are other criteria given by thinkers, too). At
first blush, we can see that there is an obvious devel-
opmental distinction between a human zygote, a
human embryo, a human fetus, an infant, a toddler, a
teenager,and a middle-aged, fully coherent individual;
researchers in physical and psychological human
development document and explain these differences
quite thoroughly (Kail & Cavanaugh, 2010; Sadler,
2011; Newman & Newman, 2012). And, we would
surely maintain that the middle-aged, fully coherent
individual has moral rights and privileges in a society.
Thus, given the criteria for personhood, human
zygotes, embryos, fetuses, and even infants simply are
not persons. Warren maintains, “a fetus, even a fully
developed one, is considerably less person-like than is
the average mature mammal, indeed the average fish”
(p- 48; also see Warren, 1997). If zygotes, embryos, and
fetuses are not persons, then they have no moral rights
and privileges, and we need not think that we have
done anything immoral when we abort them. Of
course, there may be other reasons not to abort
zygotes, embryos, and fetuses; again, however, their
being persons is not a legitimate reason for not abort-
ing them on Warren’s view.

106 Introduction

There are a number of problems with Warren’s
view of personhood that critics have noted, chief
among them being:

1. The view seems to allow for the killing of infants,
as well as individuals who are severely mentally
disabled, and persons in a persistent vegetative
state. By the criteria mentioned, such beings do
not qualify as persons, so it seems that we can kill
them for similar reasons that we kill zygotes,
embryos, and fetuses. Such a result strikes many as
logically suspect and morally incorrect (Benn,
1973; Marquis, 1989, 1997).

2. It is difficult to delineate clearly between per-
sons and nonpersons at a certain point in the
development of a human life. It may be clear to
most people that a zygote is not a person, while a
middle-aged neurosurgeon is; but is a normal
three-year-old a person? How about a gifted two-
year-old? Or, a one-and-a-half-year-old who has
learned some sign language? We can imagine
numerous cases where it would indeed be tragic
to deny a being moral rights and privileges
because we think such a being to be a nonperson,
only to discover or figure out later that such a
being was in fact a person (Marquis, 1997).

3. The criteria mentioned—consciousness, reasoning,
self-motivated activity, the capacity to communi-
cate, and self~awareness—may not be enough for
someone to be considered a person. In other
words, they may be necessary, but not sufficient,
for personhood. What about being held fully
responsible for your actions, for example? That
would seem to be a significant criterion for
someone to have in order to be considered as
deserving of moral rights and privileges. And we
seem to associate full moral responsibility with full
personhood in a society (Locke, 1990).

And there are other problems with Warren’s view—
and similar personhood views—as well as numerous
responses, rejoinders, repairs, and re-workings of the
personhood view (Warren’s and others; see English,
1973; Dennett, 1978; Parfit, 1984; Barresi, 1999;
Glynn, 2000; Shoemaker, 2007, 2008).

Above, Judith Jarvis Thomson’s “A Defense of
Abortion” article was mentioned and her claim that



a “very early abortion is surely not the killing of a
person.” But in this seminal article, Thomson actu-
ally defends abortion, even if one considers zygotes,
embryos, and fetuses to be full-fledged persons. She
uses a thought experiment and argument by analogy
to make her case that goes something like this:
Imagine waking up one morning with a famous
violinist’s circulatory system plugged into yours, and
the violinist needs your kidneys for the next nine
months in order to live and fully recover from an
ailment. After the nine months, he will be able to
live just fine without your assistance, but if you
unplug him before the nine months are up, he will
die. Thomson now asks a simple question, “Is it
morally incumbent on you to accede to this
situation? No doubt it would be very nice of you if
you did, a great kindness. But do you have to accede
to 1t?” (pp. 48—49). Her response is a resounding no,
since it is your body and, ultimately, the violinist has
no right to use it. She then goes on to argue by
analogy that the fetus also does not have the right to
use your body, and that a woman may justly abort
the fetus.

Since the early 1970s, when the views of Warren
and Thomson were articulated, various pro-life and
pro-choice positions have emerged, complete with
political activist groups associated with the positions,
especially in the United States (Maxwell, 2002; Feldt,
2004). The conservative pro-life position usually is
characterized by the belief that, from the moment a
human egg is fertilized, a new person exists. This
human being/person is innocent, and has the same
right not to be killed as any other full-fledged person
walking the streets, irrespective of the fact that this
being is living inside a woman’s body. From this per-
spective, abortion is akin to the murder of an innocent
person, is immoral, and should not be performed
under any circumstances except, possibly, if the wom-
an’s life 1s in danger due to the pregnancy or the fetus
is the result of rape or incest.

On the other hand, the liberal pro-choice posi-
tion usually is characterized by the belief that the
being living inside the mother’s womb is not a per-
son—a la Warren and Thomson—and does not
deserve legal and moral rights. Even if the fetus is
considered a person, some believe the mother could
abort it, under certain circumstances, because she

still has the right to do with her body what she
wants. From this perspective, abortion is not murder,
because it is justified by the mother’s personal bodily
rights—a la Thomson and Roe v. Wade—or to avoid
less preferable or bad consequences for the mother
and future child.

The positions are laid out on a continuum in
Figure P4.1 for simple reference, and we realize that
not only are they rough-and-ready characterizations,
but also there are other ways to portray the ideologies
surrounding the abortion debate. On one end of the
continuum is the most extreme, strongest ultra-
conservative pro-life position whereby abortion is
never permitted under any circumstances whatsoever,
even if the mothers life is in danger. The Roman
Catholic Church is famous for holding this position
(John Paul II, 1995; CCC, 2004). On the other end
of the continuum is the most extreme, strongest
ultra-liberal pro-choice position, whereby it is legiti-
mate for a woman to abort for any reason that she
gives or none at all. Such an extreme position is under-
scored by the following from an official report issued
by the United States Senate Judiciary Committee in
1982: “As a result of the Roe decision, a right to
abortion was effectively established for the entire term
of pregnancy for virtually any reason, whether for sake
of personal finances, social convenience, or individual
lifestyle

significant legal barriers of any kind whatsoever exist

... Thus, the Committee observes that no

in the United States for a woman to obtain an abortion
for any reason during any stage of her pregnancy”
(SJC, 1982, pp. 3—4).

Among several responses to objections and fine
distinctions, Judith Jarvis Thomson deals with the
typical claim that is made by the anti-abortionist
that, “Given that a woman voluntarily engaged in
sexual intercourse, we have to conclude that ‘she
made her bed, so now she must lie in it'—so to
speak—and she is now morally obligated to have the
baby.” Thomson isolates the act of abortion from the
act by which a woman has become pregnant,
whether through rape, incest, or voluntary sexual
intercourse. The decision to abort can be made
wholly detached from—morally and justly—the
manner in which a woman has become pregnant in
the sense that the two (decision to abort vs. manner
in which a woman has become pregnant) need not
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have anything to do with one another. The consequence
of pregnancy is the same whether through rape,
incest, or voluntary sexual intercourse, and the
morality and justice of abortion should be kept
separate from the morality and justice of rape, incest,
or voluntary sexual intercourse.

It is a curious fact that many conservative anti-
abortionists—specifically, those who hold what we
call the less standard, weakly conservative pro-life position
in Figure P4.1—think it is completely right and just
for a woman to have an early-term abortion in the
case of rape or incest when, again, whether one is
impregnated through rape, incest, or the voluntary sex
act, the same result of a pregnancy is the consequence.
After all, abortion ends the human life, whether the
life results from rape, incest, or the voluntary sex act.
It would then seem that, to be logically consistent,
anti-abortionists would be opposed to abortion even
in the cases of rape and incest.

The arguments of the two authors in this section
are among the most powerful for their respective
positions. The liberal pro-choicer will find much
with which to agree in Jeffrey Reiman’s chapter,
since he argues that the being living inside the moth-
er’s womb is not a person and does not have the same
legal and moral right not to be killed as does a mother,
mechanic, or monarch. But his reason why human
zygotes, embryos, fetuses, and even infants do not
deserve legal and moral rights has to do with the fact
that such beings do not have what he calls
“consciously-cared-about lives.” They lack the ability
to care about, or be concerned with, their own
lives—their lives simply do not matter to them. His
argument is put succinctly: “A fetus does not have a
right not to be killed because losing its life cannot
matter to it. It cannot matter to a fetus because it does
not yet have a self—it is not yet a ‘who’—to whom it
could matter.” Thinkers such as Ronald Dworkin
(1993) and Bonnie Steinbock (1992) have made sim-
ilar arguments about the right to life being based
upon one’s interest in continuing to live (cf. Tooley,
1972; Singer, 1979; Paske, 1998). Besides making his
case for his argument, Reeiman also points out that no
matter if one is debating about abortion or anything
else of moral substance: “people’s moral beliefs may
be influenced by emotions, affections, and fears,
which may distort people’s judgment so that they

believe what is not rationally grounded.” As rational
beings, we are to resist these distortions and devise
“independently reasonable theories” for why actions
are right or wrong.

On the other hand, the conservative pro-lifer will
agree that her/his position can be bolstered by the
argument in Don Marquis’ chapter. Marquis develops
his now-famous future of value view:““We presume that
a shorter life is a worse life than a longer life because
the shorter life will, ceteris paribus, contain fewer goods
than the longer life ... To deprive someone of all of the
goods of her future life is to cause great harm to her ...
Therefore, killing another human being is wrong
because it deprives her of a future of value” (also see
Marquis, 1989, 1997). Of course, Marquis is aware of
special cases where killing another is not wrong—
such as killing in self-defense, in wartime, or in justly
administering the death penalty—but a standard
abortion is wrong because the future of this potential
person is obliterated. Whereas R eiman thinks that the
present state of a human zygote, embryo, fetus, or even
infant as a nonperson is what is decisive in making the
decision to abort moral, Marquis thinks that the future
state of a human zygote, embryo, fetus, or even infant
as a person (Marquis calls it future personhood) is what
is decisive in making the decision to abort immoral.
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Chapter Seven

The Deliberately Induced Abortion
of a Human Pregnancy Is

Ethically Justifiable

Jeffrey Reiman

To be an acceptable answer to the question of the morality of abortion, an answer must not simply match widely
held moral beliefs, because we are fallible. It must be supported by a reasonable theory of what makes taking a
human life wrong when it is wrong, and such a theory must account for the fact that the killing of one human

being cannot be made up for by producing one or more other human beings. I contend that the only view that can

satisty these requirements is one that focuses on how humans care about their own lives, since humans care about

their own lives asymmetrically—as not replaceable by others’ lives. Killing a human offspring is only wrong once
it starts to care about its life, which happens sometime during the first year of life. Thus, abortion is ethically

permissible.

Introduction

Philosophers sometimes seem to like questions
more than answers. But, philosophers like questions
because they contain clues to their answers—just
as keyholes tell us a lot about the keys that will
open them. Consequently, I start my discussion
with some reflections about the question of abor-
tion: What does it ask? What can answer it? Later,
I will use what we learn about the question of
abortion to narrow its possible answers down to
one. See Reiman (1999) for a fuller presentation
of the arguments for this claim, and replies to
objections not considered here.

The Moral Question of
Abortion: Learning about
the Key from the Keyhole

Those who think that abortion is ethically unjustifi-
able think that it is, morally speaking, the murder of a
human being. I say “morally speaking” here because
our question is about the moral status of abortion, not
its legal status. Thus, murder, in the question, means the
gravely immoral killing of a human being. The question
of whether abortion is moral or immoral is separate
from the legal question of whether it should be a
crime, and should be taken up before the legal
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question. My focus, then, is strictly on the question
whether killing a fetus is morally murder. I take it
that, if abortion is not morally murder—if it is not
gravely immoral killing—then a woman’s right to
control her body implies that abortion is ethically
justifiable as long as it is authorized by the pregnant
woman. And that will be a good reason for not
treating it legally as a crime.

In asking whether killing a fetus is morally murder, I
use the term fetus to refer to the offspring in a woman'’s
uterus for the entire period of her pregnancy. In fact,
scientists refer to this offspring by different terms as
it develops in the womb: first it is a zygote, then a
blastocyst, later still an embryo, only after about 60 days 1s
it technically a fetus (Sadler, 2011). Nevertheless, for
simplicity’s sake, I will use the term fefus to apply to
the offspring at any point from conception to birth. “Is
killing a fetus morally murder?” should be understood
as asking whether killing the offspring in a woman’s
uterus at any time during pregnancy is morally murder.

This question asks not what people do believe but
what they should believe. It cannot be answered by
surveying people’s actual moral beliefs about abortion,
anymore than it can be answered by putting it to a
vote. We want an answer that we have good reason to
believe is true; and we must recognize that what
people actually believe may be false. This does not
mean that people’s beliefs play no role in answering
our question. Since morality is about human judg-
ments, moral beliefs are basic evidence for what is
right that cannot be ignored. Moral philosophers
often test their answers to moral questions by com-
paring them to widespread moral beliefs. This is
appropriate because moral beliefs that are widely
held have stood up against disagreement, and in the
face of difficult experiences, for a considerable time.
Nonetheless, widely held moral beliefs are not infal-
lible. People may be mistaken. Even large numbers of
people may be mistaken, as it seems they were for a
long time about the moral implications of gender or
racial differences.

The upshot of these considerations is that we tread
a difficult course in secking to answer the moral
question of abortion. We must be guided by widely
held beliefs, and yet we cannot simply accept them as
true. We cannot answer our question just by finding
the principle that is most compatible with people’s
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actual beliefs. What is
conception of what makes the taking of a fetus’s life

needed is a reasonable
seriously morally wrong (if it is wrong). Such a
conception will be part of a reasonable theory of what
makes taking human life at any point wrong (when it
is wrong). In other words, that our answer matches
people’s actual moral beliefs is important but not
decisive. Our answer must stand on its own, by giving
us a reasonable theory of what makes taking a human
life wrong when it is wrong.

This is crucial in the abortion debate for several
reasons. Most obvious is that people’s moral beliefs
about abortion clash. People’s moral beliefs about
the related issues of infanticide and euthanasia also
clash, since there are many who think that there are
conditions under which infanticide and euthanasia
are morally permissible and others who think the
opposite. Thus, some—even deeply held—moral
beliefs about abortion (and euthanasia and infanti-
cide) must be false.

Moreover, people’s moral beliefs may be influenced
by emotions, affections, and fears, which may distort
people’s judgment so that they believe what is not
rationally grounded. This is a particularly strong risk
regarding our attitudes towards infants and little
children (or towards fetuses that look like little chil-
dren), because of our evolutionary history. Compared
to the offspring of other animals, human babies
are born very early in their development and must,
therefore, be tended to by their parents for a long time
before they can get along on their own. That human
babies continue to develop outside the womb has
many evolutionary advantages, one of which is that it
allows humans to develop larger brains than could fit
through a woman’s birth canal. It also surely means
that humans have developed feelings of sympathy and
affection for babies that motivate adults to provide
the care that helpless little ones will need for many
years. But these feelings may also get in the way of a
rational assessment of little children’s moral standing.
Consequently, those who think that infanticide is
terribly wrong may be overreacting to their natural
affection for children, just as those who think that
infanticide is acceptable may be overreacting to their
desire to avoid the heavy responsibilities of childcare.
Likewise, those who think that abortion is wrong
because the fetus looks to them like a baby may be



overreacting to their natural feelings about babies. In
such cases, we must treat people’s beliefs with some
skepticism, a skepticism that can only be resolved by
an independently reasonable theory of what makes
taking a human life wrong when it is wrong—where
“independently reasonable” means “based on plausible
reasons independent of the theory’s matching existing
moral beliefs.”

Thus, consideration of the moral question of
abortion yields a guideline for identifying the question’s
answer: Only an answer that can be supported by an
independently reasonable theory of what makes taking a
human life wrong when it is wrong (independently of the
theory matching existing moral beliefs) can be a satisfactory
answer to the moral question of abortion. But there are
other guidelines we can specify as well.

“Is killing a fetus morally murder?” is a question
about the fetus’s moral standing. Does it have moral
standing like, say, that of normal human adults, such
that killing it is gravely immoral? Here and elsewhere,
I refer to the moral standing of “normal human
adults” because both sides in the abortion debate
agree that killing normal—innocent, nonthreatening,
nonsuffering—human adults is gravely immoral. Or
does it have moral standing like, say, that of sperm cells
or mosquitoes, such that killing it is of little moral
weight? These questions must be answered in terms of
properties that the fetus has at the point at which
killing it is considered. They cannot be answered
simply by reference to properties that a fetus will have
some time in its future. For this reason, philosophers
have largely rejected arguments against abortion based
on the fact that the fetus is potentially a human adult
(Schwarz, 1990). This potentiality cannot mean that
the fetus has the same rights as a human adult, because
a human adult has those rights precisely because he
is actually a2 human adult, not merely potentially
one (cf. Feinberg, 1980). That an American infant is
potentially president of the United States does not
make that infant commander-in-chief of the US
Armed Forces.

That the fetus’s moral standing depends on its
current properties will rule out other possible answers
to our question. For example, some philosophers hold
that what makes the ending of a human life wrong
when it is wrong 1s that humans are rational beings,
and it is morally wrong to kill a rational being (who is

innocent and not posing a danger). Some of these
philosophers will then add that, since the fetus has the
genetic makeup that will lead to its developing a
working brain, it is a rational being and therefore
killing it is morally wrong (Beckwith, 2004; George &
Tollefsen, 2008). But being rational requires that one
already have a working brain. Rationality is not a
current property of a fetus (surely not of a fetus prior
to the development of a central nervous system at
around the end of six months of gestation). A fetus is
not now rational because it will develop a functioning
brain, anymore than a fetus can now walk because it
will one day develop legs.

Sometimes philosophers argue that the fetus is the
same entity (albeit at a different point in time) as
the adult it will become, and thus it must have the
same essential properties, which include its basic
rights. Then, the fetus has the same right to life as a
normal human adult, and abortion is morally murder.
But the idea that the fetus 1s the same entity as the
eventual adult exaggerates the role of physical conti-
nuity in determining an entity’s essential properties.
An acorn is not an oak tree—a point noted by
Judith Jarvis Thomson (1971), in her seminal essay,
“A Defense of Abortion.” Try giving your beloved
rose seeds on Valentine’s Day and tell her or him that
they are the same as roses. You will quickly learn that
things can be physically continuous without being the
same thing.

It is not only anti-abortion writers who fail to see
that an answer to the moral question about abortion
depends on the properties of the fetus. Feminists who
think that a woman’s right to control her body decides
the abortion issue in her favor are making the same
error. A woman surely has the right to control her
body. But, like other rights, that right is not unlimited.
Its strength depends on what it comes up against. As
lawyers say: “Your right to swing your fist ends where
my nose begins.” Though you have a right to swing
your fist, that does not give you the right to use your
fist to harm someone else who also has rights. By the
same reasoning, a woman’s right to control her body
does not give her the right to kill another being that
has similar rights over itself. The woman’s right only
prevails over the fetus if the fetus does not have the
same rights over itself that the woman has over herself.
And that will depend on the fetus’s properties.
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Thus, consideration of the moral question of
abortion yields a second guideline for a satisfactory
answer: Only an answer based on properties that the fetus
possesses at the point one is considering taking its life can be
a satisfactory answer to the moral question of abortion.

If this guideline is combined with the first, we get
even more specific guidance. To see this, consider that
some philosophers argue as follows: Human beings have
rights not to be killed. A fetus is a human being. There-
fore, it is morally wrong to kill a fetus (Kreeft, 2000).
Abortion-rights defenders can respond by saying that
there’s a difference between being human in the bio-
logical sense, and being human in the moral sense. Being
human in the biological sense means that one is the
offspring of humans and is a member of the species
Homo sapiens. In the moral sense, being human means
that one is a member of the human moral community,
“one of us,” and thus entitled to the normal package of
moral rights. The fetus is human in the biological sense.
Does that entail that it is human in the moral sense?

Combining our two guidelines helps us answer this
question. From the second guideline, the fetus’s moral
status must depend on its current properties. From the
first guideline, the properties that are used to claim
that the fetus is human in the moral sense, such that it
has a right not to be killed, must provide reasonable
grounds for granting the fetus that right. Biological
species membership is not itself a reasonable ground
for having the right not to be killed. Even if people do
think that all members of Homo sapiens have that right,
that they are Homo sapiens is not itself a good reason
for it. To see why, consider that some philosophers
have labeled basing rights on species membership
speciesism, modeled on racism, and meaning an unjusti-
fied prejudice in favor of members of one’s group (cf.
Cohen, 1986; Ryder, 2005). If Homo sapiens have a
right not to be killed, it must be because properties
that members of the human species characteristically
have—rationality, caring about their lives, capacity for
love or creativity, or the like—provide reasonable
grounds for that right, not merely because they belong
to our group (cf. Warren, 1973; English, 1975; Parfit,
1984; Kamm, 1992; Merrill, 1998).

There is one more guideline. When we ask whether
killing a fetus is morally murder, we want to know
whether killing a fetus is wrong in the way it is wrong
to murder a human adult. This wrongness has a very
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distinctive nature. For example, the wrongness of
murdering a human adult is not canceled out or made
up for in any significant degree if the murderer adds
another human adult, or even several, to the human
population (say, by the murderer producing and raising
one or more children than he or she originally
planned to have); whereas someone who, say, destroys
your car can make up for that wrong significantly by
giving you a new car or the money to buy one (or
several). Or, consider that, while murder is gravely
immoral, it 1s not gravely immoral to refrain from
procreating—even though both murder and refraining
from procreating mean that there will be one less
human being in the human population.

These facts have the following surprising implica-
tion: Traits that make human life valuable—such as
rationality, creativity, individuality, or the like—cannot
themselves establish that killing a human being is
morally murder. If the wrong of murder were that it
destroys a being with one or more valuable traits, then
we should expect that replacing the murdered one
with another with those same valuable traits (another
human), or more (several humans), would at very least
significantly reduce the wrong of the murder—but it
does not. Likewise, if the wrong of murder were that
it removes a human being with valuable traits, then
we should expect that refusing to procreate would
also be significantly wrong because it also causes there
to be fewer beings with those traits in existence—but
we do not believe this about refusing to procreate.
In short, the way we think murder is wrong implies
that human beings are valued as irreplaceable by beings
of comparable value. Or, as 1 shall say, the wrongness of
murder implies that human life has asymmetric value.

Usually when we value something, we value it
symmetrically. Our valuing it 1s about equally a reason
for creating new ones and for not destroying existing
ones. That is the symmetry in symmetric value. This
is both a description of our conventional valuing
practice, and a claim about the nature of valuing itself.
Normally, when we value something, we think that
thing is good, and that goodness applies to both
existing ones and future ones. Such valuing applied to
human life will imply that killing one human and
replacing her with a new one yields no net loss in
value, and that refraining from procreating deprives
the world of as much value as does killing.



Asymmetric valuing is, of course, also quite
common. We value friends and loved ones asymmetri-
cally, and we value things that have personal (or senti-
mental) value that way too, a treasured possession from
childhood, a gift from a lover, a diary, a work of art, and
so on. The loss of such people or things could not be
made up for by replacing them with others of equal
value. But note that in such cases, we are valuing
something that is in some way a special individual
instance of its kind. When we value people we love
asymmetrically, we are not valuing people generally,
but valuing special ones; and when we value the ring
given by a lover, we are not valuing rings generally,
but valuing a special one. Such valuing cannot explain
why murder is wrong, since the wrongness of murder
must apply generally, not only to special individuals.

Moreover, we do value human beings symmetrically.
Such valuing explains, for example, why it is good to
keep the human race going. But it cannot explain the
wrongness of murder. We need, then, to determine if
there is anything about humans generally that justifies
valuing them asymmetrically.

Thus, consideration of the moral question of
abortion brings us to a third guideline for determining
its answer: Only an answer that accounts for the asymmet-
rical value of human life (implied by the special way in
which we regard murder as wrong) can enable us to determine
if killing a_fetus is morally murder.

Following our first guideline, we cannot satisfy this
third guideline by simply asserting that people do in
fact think that they and their fellows have asymmetric
value. We need good reasons for believing that it is
appropriate to treat humans as irreplaceable by beings
of comparable value.And, by our second guideline, we
have to find such reasons in properties that human
beings actually have. Thus, we cannot account for the
asymmetric value of human life simply by asserting
that human life has intrinsic worth, or that human
beings are ends-in-themselves. Such statements merely
assertin different words that human life has asymmetric
value. They do not show that it does; nor do they
explain how it could. Rather we must proceed in
the opposite direction: First, we must find one or
more properties possessed by humans that provide a
reasonable basis for asymmetrically valuing humans,
and then that will enable us to explain how humans
are ends-in-themselves or of intrinsic value.

A utilitarian ethic is one that aims at the maximization
of some good, usually, happiness. A deontological ethic
stresses duty or right conduct over the maximization of
any good. A virtue ethic emphasizes the goodness of
character over duty, right conduct, or the maximization
of some good. Now, though I speak about how much
value the world is deprived of by killing one human
and replacing her with another, or by killing versus
refusing to procreate, my argument is not limited to a
utilitarian ethical framework or to one that thinks of
value as quantifiable or maximizable. A deontologist
may think that killing a human is worse than refusing
to procreate because killing is a greater violation of
duty, and a virtue-ethicist may think that killing is
worse because it manifests a more evil character. The
deontologist will have to explain why killing a human
is a greater violation of duty than refusing to procreate,
and the virtue-ethicist will have to explain why it
manifests a worse character than refusing to procreate,
when both acts result in there being one less human
being. Both kinds of moral theorists will have to
identify one or more properties that provide a reason-
able basis for valuing human life asymmetrically.

We have established three guidelines that must be
followed in answering the question whether killing a
fetus is morally murder:

1. Only an answer that can be supported by an
independently reasonable theory of what makes
taking a human life wrong when it is wrong
(independently of the theory matching existing
moral beliefs) can be a satisfactory answer to the
moral question of abortion.

2. Only an answer based on properties that the fetus
possesses at the point one is considering taking
its life can be a satisfactory answer to the moral
question of abortion.

3. Only an answer that accounts for the asymmetrical
value of human life (implied by the special way in
which we regard murder as wrong) can enable us
to determine if killing a fetus is morally murder.

‘We shall see that these guidelines dramatically reduce
the possible candidates for answering the moral
question of abortion. I shall argue that only one
candidate is left standing, and thus it provides the
answer we seek.
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The Asymmetric Value of Human Life:
Respecting Persons and Protecting
Their Lives

Since imputing goodness to humans because of their
distinctive properties is not asymmetric valuing, and
since the reason that murder is wrong must apply
generally and not merely to special individuals, I con-
tend that only one thing can account for the way in
which we think that murder of humans is wrong:
human beings’ own subjective awareness of, and caring about,
the continuation of their own lives. Human beings care
about their own particular lives asymmetrically. They
do not think that losing their lives could be made up
for by producing new people.

This is only part of the answer. Since it is we who
are valuing human beings when we think it gravely
immoral to kill them, we must be valuing consciously
caring beings in a way that implies the asymmetric
wrongness of killing them. This valuing cannot take
the form of thinking that consciously-cared-about
lives are good. Such valuing is symmetric; it implies
that one consciously-cared-about life is about as good
as any other, even a future one.

To arrive at the asymmetric valuing of human lives,
then, we must value consciously-cared-about lives in
a distinctive way. Instead of imputing goodness to
consciously-cared-about lives, we must value that
beings who consciously care about the continuation
of their lives get what they care about. Valuing that
caring beings get what they care about is asymmetric
valuing because it applies only to beings who already
care. Such valuing does not imply that it would be
about as good to create new caring human beings as
to preserve existing ones, because (in this way of
valuing) we are not valuing caring beings as such
(which would be symmetric valuing). We can value
that beings who care about their lives continuing go
on living without thinking that new living beings
who care about their lives continuing should be
brought into existence, much as we can value that
starving beings get fed without thinking that new
starving beings should be brought into existence.

Though this indirect valuing may seem odd at first,
it is in fact quite common. Respect 1s just such indirect
valuing: valuing that another get what he values. That
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is why we can respect people who make choices
we would not make. Immanuel Kant (1785/1998)
saw the indirect nature of the valuing in respect:
“When I observe the duty of respect,” he wrote,
“I keep myself within my own bounds in order not
to deprive another of any of the value which he as
a human being is entitled to put upon himself.”

Moreover, it is reasonable to respect human beings
this way. It is reasonable because, once conscious car-
ing has come on the scene, the ending of a being’s life
that is cared about causes a loss fo that being that
cannot be made good by replacing that being with
another living being. The morality of the protection
of human life makes sense as an agreement to protect
every one of us against this unredeemable loss. Note
that this reasonableness condition means that when,
out of respect, we honor people’s—even young
children’s—desire to stay alive, it is not only because
they do so desire, but also because that desire is rea-
sonable to honor.

There is another way in which this way of valuing
human life is more familiar than it might seem at first: A
being that consciously cares about the continuation of
her life must be conscious of herself. She is not only con-
scious, but self~conscious. She is conscious of herself as
the same self over time; otherwise she could not think of
her life as continuing. A hallowed philosophical tradition
defines personhood by this very awareness. John Locke
(1689/1975, p. 335) defined a person as “a thinking
intelligent being, that can consider itself as itself in differ-
ent times and places.” And Kant (1787/1963, p. 341)
wrote, “That which is conscious of the numerical iden-
tity of itself at different times is in so far a person.” The
asymmetric valuing of human beings’ lives is a form of
what we know familiarly as respect for persons.

That killing is wrong if it kills a being who is con-
scious of and caring about the continuation of his life
does not mean that killing a human being is wrong
only when he knows that he is about to die—and
thus not wrong when people are sleeping or uncon-
scious (or, say, temporarily comatose). The point,
rather, is that killing a being is wrong when it is the
killing of one _for whom consciousness of self has begun, that
is, a person.To see why this is, consider the following.

‘When I awake after sleeping, my new waking expe-
rience seems to be happening to the same being
that went to sleep a few hours before. For separate



experiences that occur at different times to appear to
happen to the same being requires an enduring point
of view—one that is not equivalent to any one of the
particular separate experiences—before which these
experiences occur. This enduring point of view is
the self. Philosophers differ on how it arises and of
what it consists—Kant, for example, thought it was
a necessary condition of our experiences fitting
together as a coherent totality—but that it exists
cannot be denied. The self’s nature as an enduring
point of view explains why personhood can be defined
by awareness of one’s identity (one’s self-sameness) at
different points in time. It is why our abiding traits
remain ours (belong to our self) across periods of
1985; 1990;
Schechtman, 1996). Einstein was a brilliant scientist

unconsciousness  (Taylor, Unger,
even while asleep. The same applies to our abiding
cares, such as the care about our continuing to live. It
too belongs to one’s self across periods of unconscious-
ness. Once a being has a self, its life happens before an
inner audience—and that remains true even if the
audience occasionally dozes oft. Killing a person while
asleep or unconscious is still a loss to that person’s self.

And it 1s an asymmetric loss—a loss that cannot be
made up for to that self by replacing that self’s life with
another self’s life. Consequently, to value that beings
vulnerable to this loss—persons—be protected against
it implies that we believe that ending a person’ life is
far worse than not creating a new one.Thus, it implies
neither that the wrong of murder can be made up for
by adding new persons, nor that refusal to procreate
is roughly as bad as murder. We value human life
asymmetrically when we respect the persons whose
lives they are.

The self begins at a point in time (when self-
consciousness begins) and ends at a point in time
(when self-consciousness ends for good). Killing a
being who has not begun to be aware of its life, and to
care about it continuing, is killing it before it has a self
to whom its loss of life is an irreplaceable loss. For
such a being, loss of its life is rather like its parents
never having conceived it, a symmetric loss that
cannot account for the wrong of murder.

Since the valuable traits of humans cannot account
for asymmetric value, I contend that only our respect
for people’s subjective caring about their lives can
account for the way in which we normally think

murder is immoral. Since fetuses are not conscious
that they are alive (and certainly not that their lives are
continuing), they do not possess the property that is
the object of asymmetric valuing. There is no ground
for according them the special protection to which
we think human life (at some point) is entitled.
Consequently, abortion is not morally murder. Since
women clearly have rights to control their bodies,
it follows that the deliberately induced abortion of
a human pregnancy is ethically justifiable as long as it
is authorized by the pregnant woman.

Morality and Mattering: What Makes
Killing Humans Wrong

A fetus does not have a right not to be killed because
losing its life cannot matter to it. It cannot matter to a
fetus because it does not yet have a self—it is not yet
a “who”—to whom it could matter. This is also true
of newborn infants. Awareness of themselves—and
thus selthood—does not happen to infants until at
least well into their first year of existence. Thus, the
argument made in the previous section does not
imply that it is wrong to kill infants. Some people will
respond to this by thinking that it proves that the
approach taken here is wrong (Marquis, 2009; cf.
Singer, 1993, pp. 175-217). That response is incorrect
because of the first of the guidelines set out earlier. To
reject the approach because it does not conclude that
killing infants is gravely immoral is to take for granted
the truth of one’s moral belief that killing infants is
morally murder. But we have already seen that there
are good reasons for treating one’s moral beliefs about
infants with some skepticism.

Moreover, from the fact that the argument given in
the previous section does not show that killing infants
is wrong, it does not follow that there is nothing
morally wrong with killing infants. What follows,
rather, is that, if it is wrong to kill infants, it is wrong
on grounds that are different from what makes killing
human children and adults wrong. I think that there
are grounds that make killing infants wrong, though
not as gravely wrong as killing children and adults.
These grounds condemn killing infants generally,
though they leave room for infanticide of gravely
defective newborns. To see what these grounds are, it

Induced Abortion Is Ethically Justifiable 117



will help to consider the conception of moral value
that underlies the approach taken here.

The approach taken here bases moral value on what
matters to beings, and on how what matters to them
matters. So, for example, this view holds that it is wrong
to inflict pain on animals, while it is not usually wrong
to kill them painlessly. This is so because pain and avoid-
ing it clearly matter to animals; but—with the possible
exception of cetaceans and higher primates—animals
have no consciousness of their futures and, thus, losing
their futures cannot matter to them (cf. Boonin-Vail,
2003). This, we have seen, applies, not only to human
fetuses, but also to newborn human infants.

However, even if infants’lives do not matter to them,
human infants are universally objects of affection to
human beings. And that means not only their parents
and kin, but just about all normal human beings. This,
as we saw earlier, is a product of our evolutionary his-
tory. We naturally respond warmly to human infants, to
their cuteness and to their cries. Moreover, this affec-
tion is a good thing. It is part of the process by which
human infants develop into psychologically healthy
children and adults. Babies would not likely develop
into well-balanced children and adults, if they were
treated as disposable. Thus, what makes it wrong to kill
infants is that they matter to virtually all normal human
beings, and that it is good that they do.

But since this mattering is to others and not (yet) to
themselves, it yields a weaker condemnation of killing
newborn infants than of killing children or adults
whose lives matter to themselves. This is because the
loss of life to the one whose life it is, and who cares
about it, is a more total loss than the loss of another’s
life is to one who cares about that other (Feitosa et al.,
2010).And this accounts for the permissibility of early
infanticide of gravely defective newborns—an act that
expresses care for infants by seeking to spare them
suffering before their lives come to matter to them.

It might seem that we could apply the same
argument to human fetuses. But that is false because,
with the possible exception of the pregnant woman
herself, no one can care about the particular fetus that
is inside a woman. A person who thinks he does care
about that particular one is really caring about his
imaginative representation of a fetus, not the real one.
Only the pregnant woman genuinely interacts with the
fetus, and thus, only she has a chance of caring about
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the real one—and even then it is questionable how
much of her care is directed to the real one, and how
much to her mental image of it. Since the woman has
a strong right to control her body, other people’s imag-
inative caring about her fetus cannot possibly outweigh
her right. Nonetheless, that people care about fetuses
generally means on my view that fetuses should be
treated with special care, even if they may be aborted.

It might seem that my argument implies that it is
morally acceptable to kill older humans who, say,
because of depression, do not want their lives to go
on. This is not so because my view is part of a larger
conception that grounds the morality of protection of
life, and of rights generally, on how our lives matter to
us, something which changes as we develop. Not only
do newborn infants become little children with selves,
and thus awareness of their lives and desire for it to go
on; they continue to grow and mature. As they do,
their lives start to matter to them in a new way. They
come to see their lives no longer only as something
they want to continue, but also as the arena of their
living out their choices. As this way of caring about
their lives develops, we shift from simply protecting
children’s lives to giving them increasing responsi-
bility for making of their lives what they want. They
are granted autonomy rights, even though these may
be exercised only under parental supervision, or by
the parents (or guardians) in the child’s name.

This new way of the child’s life mattering to it is
still a form of caring about its future life, a desire that
that life conform to its choices. Autonomy rights are a
response to the child’s new form of subjective caring
about its life, just as the protection of its life was a
response to the earlier form of simply desiring that its
life go on. Normally the new form of caring joins and
supplements the earlier form, but either could stand
alone as a ground for protection of life. We respond to
the new form by treating the child as owning its life,
entitled to do with it what it wants—as far as is
rational and morally acceptable. Accordingly, starting
in childhood and developing from there, when people
desire to end their life or lose the desire to go on due
to depression or the like, we do not honor the desire
or its lack because they are irrational. At the same
time, treating people as owning their lives, we protect
their lives for them, in trust, so to speak, until they can
rationally decide what they want.



Thus, this view requires protecting the lives of those
who irrationally do not want to go on living. But it also
leaves room for a right of rational adults to choose
euthanasia when they face pain-filled futures, or even
to choose suicide when, upon sober reflection, they no
longer want to go on living. What's crucial for my view
is that all of this happens only once the self has already
come on the scene, aware and caring about its life—and
in response to that fact. Children whose selves fail to
appear at all retain the moral status of newborn infants.

This account also explains our moral obligations
regarding the lives of severely mentally defective
adults. The vast majority of severely mentally defec-
tive adults still possess enough rationality to justify
some autonomy rights, and nearly all possess the
minimum self-awareness and caring about their lives
that justifies protection of their lives. When people fall
below this minimum, they revert to the moral status
they had as newborn infants. There will be a strong
rule against killing them because of how they matter
to humans generally, though with exceptions that
permit ending the lives of severely mentally defective
people who are in terrible and unending pain.

Based on how life matters to the living being or
to others, the approach to abortion taken here fits
within a theory of how human life should be valued at
all points from conception, through birth and matura-
tion, to loss of capacities. Indeed, it goes even further.
Though corpses cannot matter to themselves, they
matter to virtually all normal people as “remains” of
living people. Accordingly, we are obligated to take
special care in treating and disposing of human corpses.
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Chapter Eight

The Deliberately Induced Abortion of a
Human Pregnancy Is Not

Ethically Justifiable

Don Marquis

In this chapter, I describe several perspectives other than mine on the ethics of the abortion of a human pregnancy.
I explain how each perspective seems initially plausible, but then go on to argue that each suffers from major difficulties.
I then explain my own perspective on the abortion issue, which is called the future of value view. I argue that it shows that
the deliberately induced abortion of a human pregnancy is not ethical.

The Reproductive Freedom
Perspective

Most people who defend a woman’s right to abortion
appeal to the wvalue of reproductive freedom
(Thomson, 1971; English, 1973; Warren, 1973). There
is much to be said for this perspective. The decision
concerning whether to bring a child into the world is
central to one’s life plans. Unwanted children place a
considerable burden on women, and are less likely
to be loved and raised well. There seem to be many
good reasons to respect a woman’s right to reproduc-
tive freedom.

Some will object to the reproductive freedom per-
spective because they believe that life begins at con-
ception. However, as Justice Harry Blackmun pointed
out in Roe v. Wade (410 US 113, 1973) back in 1973,
there is no consensus concerning when life begins.
Further, many object to the reproductive freedom
perspective based upon religious reasons of one kind
or another. However, in a free society, even a majority

may not limit important liberty rights of individual
members of society when the limits on freedom are
based on religion. As John Stuart Mill (1869/2011)
argued in On Liberty, society is justified in restricting
the liberty of one of its members only to prevent
harm to another.

The reproductive freedom perspective, however, is
open to an apparently devastating objection based
upon Mill’s harm principle noted above. Consider the
product of conception—at least after the third week
of pregnancy: it consists of cells that engage in metab-
olism; it grows; it is an integrated biological unit;
therefore, it is certainly living. In addition, it certainly
seems to be a very young biological organism that is a
member of our species. Of what other species could it
be a member? Therefore, human fetuses are living
human beings, biological organisms who are members
of the species Homo sapiens. This being the case, ending
their lives is ruled out by Mill’s harm principle, for to
have an abortion greatly harms a human being by
ending its life.
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The Innocent-Human-Life Perspective

Criticism of the reproductive freedom perspective
opens the door to an opposed perspective on abortion
ethics. According to this perspective, the right to life is
a right of all human beings, or, at least of a right of all
human beings who are innocent and have not waived
their right to life. Therefore, all human fetuses have
the right to life. The right to life trumps anyone’s
claimed freedom to end that life. Therefore, abortion
is wrong (Noonan, 1970).

The innocent-human-life perspective is a powerful
argument. [t amounts to the syllogism:

1. All innocent human beings have the right to life.
2. All human fetuses are innocent human beings.
3. Therefore, all human fetuses have the right to life.

This syllogism is valid (if all of the premises are true,
then the conclusion cannot be false). The first premise
is a claim that all decent people would regard as too
obvious to mention; think, for example, of what
discussions of the evil of the Holocaust take for
granted. The second premise is a true claim in biology.
It follows that not only is the argument valid, but also
it is sound—the conclusion must be true.

Note, also, that nothing in this argument rests on an
appeal to religion: that all human beings have the
right to life is a basic moral claim that virtually
everyone takes for granted, whether religious or not.
So, the claim that the pro-life view on abortion rests
only on religion is clearly false.

In spite of its virtues, the innocent-human-life
perspective is subject to two devastating criticisms set
out most clearly by Peter Singer in his famous book,
Practical Ethics, first published in 1979. Singer criticized
the above syllogism in the only way it could be
vulnerable to criticism: he attacked the first premise.
He oftered two objections to it.

First, Singer pointed out that when we condemn
racism (as we should), we take for granted that
any biological difference between Caucasians and
non-Caucasians has, by itself, no moral significance
whatsoever. And when we condemn sexism (as we
should), we take for granted that any biological
difference between males and females has, by itself, no

moral significance. Therefore, Singer concluded that
we should not take for granted that the biological
property of being a member of our species has any
moral significance whatsoever. In short, just as we
believe that racism and sexism are unfounded,
we should also believe that what Singer called
“speciesism” is unfounded. Basing a moral right on
a biological property—whether that biological prop-
erty has to do with race, sex, or species—is unjustified.

Singer also pointed out that the claim that all
human beings have the right to life is subject to what
can be called the over-commitment objection. If all human
beings have the right to life, then human beings who
are rightly judged to be irreversibly unconscious have
the right to life. There are good reasons for believing
that some human beings who are irreversibly uncon-
scious are functioning, integrated biological organisms
of the species Homo sapiens and therefore are alive
(Shewmon, 2001). Nevertheless, it is hard to believe
that they really do have the right to life. If you,
the reader, were irreversibly unconscious, would you
really care if your life were ended? On the basis of
these objections, Singer concluded that the first
premise of the syllogism that represents the human life
perspective (“All innocent human beings have the
right to life”) is arbitrary and, indeed, false. Singer’s
objections are compelling.

Warren’s Personhood Perspective

Plainly what is needed is an account of the right to life
that (1) explains why you and I have the right to life
and (2) avoids the problems Singer raised. Mary Anne
Warren (1973),1n a famous paper titled,“On the Moral
and Legal Status of Abortion,” argued that the basis of
this right is not our membership in a particular species,
but the fact that we are persons. She understood being a
person in terms of the traits of consciousness, reasoning,
self~-motivated activity, the capacity to communicate,
and the presence of self concepts, noting, too, that her
characterization of personhood was only rough and
ready. She suggested that one could be a person if one
possessed at least some of these traits, and that an
individual who lacks them all is clearly not a person.
Therefore, fetuses are not persons. They lack the right
to life. So, abortion is morally permissible.
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Warren’s view has much to recommend it. For one
thing, it attributes the right to life to all of those people
who, by consensus, do have the right to life (if we
waive problems regarding infanticide). For another, it
explains why we would attribute the right to life
to someone from another planet who happened not
to possess human DNA, but who exhibited the
manifestations of personhood, thereby avoiding the
speciesism objection. In addition, it lacks the perverse
consequence that we should treat the irreversibly
unconscious as having the right to life, thereby avoiding
the over-commitment objection. It explains why we
say (without reflection) that all human beings have the
right to life. It protects reproductive freedom, which
we all agree is greatly to be valued.

Nevertheless, there are two major problems with
Warren’s personhood view. The first concerns her def-
inition of personhood itself. If we take it quite literally,
it is too narrow. Someone who is asleep is not con-
scious, is not reasoning, and is not exhibiting self-
motivated activity. Nevertheless, such an individual is
clearly a person and, moreover, is clearly a person in
virtue of the capacity to exhibit those traits. Therefore,
what is needed is an understanding of Warren’s traits
of personhood so that all of the traits are stated in
terms of capacities. So far, so good, for Warren.

The trouble is that once we adjust Warren’s views in
this necessary way, we are confronted with the problem
of how to understand the capacities in question. On the
one hand, those who are fond of the innocent-human-
life perspective will argue that these capacities should
be understood in terms of the deep natural capacity for
consciousness, reasoning, or self-motivation possessed
by all human beings, even by fetuses at an early gesta-
tional age (Lee & George, 2008). On the other hand,
those who wish to protect the value of reproductive
freedom will argue that such capacities should be
understood in terms of immediately exercisable capac-
ities, capacities that one has because one has at least a
minimally functioning brain. It is plainly unsatistactory
to treat the decision of who is a person and who is not
as only a decision. To allow such a move is of a kind with
allowing Nazis to make a decision concerning who is a
person and who i1s not, and such an allowing is ruled
out on grounds of common decency.

There 1s another problem with Warren’s view. What
is the connection between being a person and having
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the right to life? If what is wrong with the innocent-
human-life perspective is that it requires making
an inference from having a biological property to
having a moral property, one wonders why one
cannot criticize Warren’s personhood perspective
for requiring us to make an inference from a set of
psychological properties to a moral property. If a
defender of Warren’s view should reply that it seems
natural to connect those two properties, the defender
of the innocent-human-life perspective can note that
it seems natural to connect the biological property of
being a member of our species with having the right
to life. A major shortcoming of Warren’s personhood
account is that it fails to incorporate our values into
our account of having the right to life or, alternatively,
into the wrongness of killing (most) human beings.

The Pro-Attitude Perspective

Some of those who favor reproductive choice have
a reply to the above criticisms. They argue that being a
person is central to the correct account of the right to
life because only persons have a self concept, that is, a
concept of self as a continuing subject of experience.
Only if one has a concept of self as a continuing subject
of experience, can one desire to live. We have the strong
desire to live. Our strong desire to live is the basis for
our right to life. The reason the strong desire to live is
the basis for the right to life is that everyone agrees that
we have a presumptive obligation to respect the desires
of others, especially to respect very strongly held desires.
The desire to live is a strongly held desire because it is a
desire that is a necessary condition of the fulfillment of
our other desires. Accordingly, our strong desire to live
is the basis for our belief that (most) human beings have
the right to life (Tooley, 1972; Singer, 1979).

The pro-attitude perspective underwrites repro-
ductive choice, of course. Fetuses do not desire to live,
because they lack a concept of self as a continuing sub-
ject of experience. Therefore, they lack the property
that is necessary for the right to life. It follows, then,
that ending their lives is not wrong and abortion is
morally permissible.

The virtue of this pro-attitude perspective is that it
bases our view that killing post-natal human beings
is wrong on the values we actually have. Warren’s



personhood perspective fails to do that. In addition, the
pro-attitude perspective seems to have resources to get
around the capacity problem that is a difficulty for her
view. It is correct to attribute beliefs to individuals even
if they are not, at present, thinking of their beliefs.
Similarly, we believe that individuals can have the
actual desire to live, even when they are not thinking
of that desire or when they are asleep or unconscious.
Ultimately, the basis of our view concerning people’s
desires or beliefs is our view that an individual possesses
the right sort of brain state in virtue of which she holds
a certain belief or has a certain desire. Plainly fetuses lack
the requisite brain states. Therefore, the pro-attitude
perspective does not suffer from either of the problems
that afflict the Warren personhood perspective.

The pro-attitude perspective has another nice feature.
It does not suffer from Singer’s over-commitment
problem mentioned above. People who are irreversibly
comatose do not desire to live. Indeed, they lack the
brain states in virtue of which they could possibly
have any desires at all. Therefore, they lack the right to
life. Therefore, the pro-attitude perspective, unlike the
innocent-human-life perspective, does not underwrite
the wrongness of killing them.

Pro-attitude
philosophical community. Singer (1979) and Tooley
(1972) have argued that our right to life should be
based on our desire to live. Harris (1999) has argued
that our right to life should be based on the fact that
we value our future lives. Steinbock (1992) and
Dworkin (1993) have argued that our right to life
should be based on our interest in continuing to live.
Reiman (1999) has argued that our right to life is based
on the fact that we care about continuing to live. Paske
(1998) and Brown (2002) have argued that our right to
life should be based upon our hopes for our future. No

perspectives are popular in the

doubt there are even other variations. The differences
between these perspectives should not be allowed to
obscure their essential similarity: all of them refer to the
pro-attitude you and I have toward our continued
existence, and they all have the same virtues.
Unfortunately, they all suffer from a devastating
problem. Consider someone with untreated bipolar
disease who is greatly depressed and suicidal; or,
someone who has been given a suicide pill by a mortal
enemy and, after the pill takes effect, says sincerely she
does not want to live; or, someone who has become

convinced by his religious leader that all the members
of their cult should commit suicide in order to obtain
bliss in the afterlife. The pro-attitude view implies that
it is not wrong to kill such folks. Therefore, any
popular pro-attitude perspective is false.

Suppose a defender of the pro-attitude perspective
tries to repair her view by arguing that the rational
desire to continue to live is the basis for the right to
life, and therefore, the above counterexamples are
not counterexamples to the pro-attitude perspective as
it is rightly understood. Such a repair is ineffective. If
one lacks the desire to live, one lacks the rational desire
to live. This move does not solve the problems posed
by the counterexamples to pro-attitude perspectives.

The Future of Value View

Why are the counterexamples to the pro-attitude view
really counterexamples? Are these counterexamples
based on strong, but ultimately indefensible moral intu-
itions, or is there a reason why these counterexamples
are persuasive? There 1s indeed a reason. Many people
who are depressed can be treated with psychotherapy
and/or psychotropic drugs and can go on to live lives
they will value. We presume that, after the suicide pill
wears off, the individual who took the pill will go on
to live a life she will value. We presume that, after
rescue and treatment, the deluded member of the reli-
gious cult can be deprogrammed and can go on to live
a life he will value. This suggests that underlying the
counterexamples is the belief that if an individual
would have a future she will value if she does not die,
it is wrong to kill her (Marquis, 1989).

This suggestion is borne out in other ways. Consider
the class of people who do want to live. One could
argue that it is wrong to kill them because if they are
not killed, they will go on to live lives they will value.
We believe that one’s premature death from cancer,
heart disease, or some other cause is a misfortune to her
because that death deprives her of a future that she
would value.Why is this? We presume that a shorter life
is a worse life than a longer life because the shorter life
will, ceteris paribus, contain fewer goods than the
longer life. We believe that to cause someone’s life to
contain fewer goods than it would otherwise contain is
to harm her.To deprive someone of all of the goods of
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her future life is to cause great harm to her. It causes
her to suffer a great misfortune. It is wrong to cause
others to suffer a misfortune. It is wrong to harm others,
and it is certainly wrong to cause great harm to others.
Therefore, killing another human being is wrong
because it deprives her of a future of value. Reflection
on the counterexamples to the pro-attitude perspective
and reflection on our attitudes to death leads to a better
account of the wrongness of killing.

The future of value view, like the innocent-human-
life perspective, the pro-attitude perspective, or
Warren’s personhood perspective, is intended to pro-
vide us with a sufficient condition for the wrongness
of killing, unless special circumstances obtain. Special
circumstances include killing in self-defense, killing in
time of war, and cases in which the death penalty may
be the appropriate penalty for a crime. Discussion of
these special circumstance cases takes for granted that
ordinarily killing another human being is wrong, but
there may be exceptions in cases involving the termi-
nation of other human life. However, these are all
cases in which the killing needs careful justification. If
these special circumstances do not obtain, then the
future of value view, like the innocent-human-life
perspective, and Warren’s personhood perspective and
the pro-attitude perspectives, is intended to provide us
with a sufficient condition for the wrongness, indeed,
the very serious wrongness, of killing.

Does the future of value view provide a necessary
condition for the serious wrongness of killing?
Consider those cases that cause difficulty for the
innocent-human-life account: cases of human
beings who have become irreversibly unconscious.
Irreversibly unconscious humans lack futures of value;
that s, they lack a future in which they would value
their experiences. Therefore, the standard reason why
killing a human being is wrong does not apply to them.
However, it does not follow immediately that it is not
wrong to kill anyone who is irreversibly unconscious.
There may be another reason why such human beings
should be kept alive. Perhaps a relative is willing to pay
for the continuation of life supports. Perhaps the patient
himself has made provisions to pay for his continued
care. Usually, however, there is no such reason. Unless
such a special situation obtains, ending the lives of peo-
ple who are irreversibly unconscious is not wrong. In
the absence of special situations, the future of value
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view of the wrongness of killing will function as a
necessary condition for the wrongness of killing.

The future of value view of the wrongness of
killing s, strictly speaking, too inclusive. Although
it is easy to think only of cases of humans when
considering the issue of wrongness of killing with
special emphasis of the issue of abortion, the unquali-
fied future of value view will imply that it is wrong to
kill most mammals. Cows have future of value, as
futures of value have been defined. Those who eat
beef do not think that it is wrong to kill cows. Unless
this difficulty is addressed, the future of value theory is
subject to a serious objection.

It can be addressed in the following way. What is
attractive about both Warren’s personhood perspective
and the pro-attitude perspective is that they take into
account the moral importance of the lives of persons.
In particular, Warren’s perspective is attractive because it
takes into account the common view that the lives of
persons are far more morally important than the lives of
those who are not. If the future of value view cannot
provide us with insight into why Warren’s perspective is
wrong in this respect, we would have one reason for
thinking that Warrens personhood perspective is
superior to the future of value view.

‘We can put the difficulty another way. The reproduc-
tive freedom perspective and the pro-attitude perspec-
tive were criticized because they were too narrow.
They made too much killing morally permissible. The
innocent-human-life perspective was criticized because
it was too broad. It made it wrong to end lives that it
was clearly not wrong to end. Is the future of value
view also too broad because it makes it wrong to end
lives that most people think it is not wrong to end?

The P-Future of Value View

The future of value view can be qualified so that it
deals with this objection. What are the arguments in
favor of the future of value view? The arguments are
based on analysis of why we believe that it is wrong to
kill humans when it is wrong, and why we believe
that it is permissible to end the lives of humans when
it is permissible to end those lives. Those futures that
we believe are so morally important that they are the
basis of a strong moral prohibition of killing are the



futures that can be characterized as the lives of persons.
We believe that it is wrong to kill suicidal persons, or
persons who have taken a suicide pill, or persons in
the grip of a religious cult because they can have (after
deprogramming) the kind of futures that persons have.
We believe that death from cancer is a misfortune
because it deprives someone of the kind of future that
persons have. Thus, what is morally significant seems
to be a future personal life. Call such a life a p-future of
value. The p-future of value view does not imply that
we must refrain from eating beef.

Accordingly, the objection that the future of value
view makes too much killing wrong can be dealt
with. Indeed, the p-future of value view recognizes
the moral importance of the life of a person as much
as does Warren’s personhood perspective and the
pro-attitude perspective. However, unlike those other
perspectives, the future of value view recognizes future
personhood. Therefore, it implies that abortion is not
only wrong, but seriously wrong. It is wrong for the
same reason that killing any post-natal human being is
wrong. Birth is morally irrelevant.

A key concept in the p-future of value view is (of
course) the notion of a p-future of value. What it is to
have a p-future of value is (I suppose) intuitively
obvious. However, there would be something wrong
with the p-future of value view if one were unable to
unpack the notion more precisely.

At an early age, we acquire a notion of a natural
human life span. We recognize that our parents,
grandparents, and great grandparents are located at
later points in that life span.To end someone’ life at
some particular time is to deprive him of the years of
a normal lifespan after that time. But what is that
future of which he was deprived? It is not something
that was actually part of his life if his life were ended
prematurely. It is not necessarily something that he
thought he had. Otherwise, the view would not imply
that abortion is wrong, for a fetus is unable to have a
concept of her future. An individual’s future of value
at a given age is one’s potential at that age to live to a
greater age and to have a future life that one would
value. That potential is based on one’s nature as a
biological organism in much the same way as table
salt’s potential to dissolve if put in water (even if it is
never put in water) is based on the chemical nature of
NaCl (cf. McInerney, 1990).

There is nothing mysterious about this. Epide-
miologists have data concerning one’s median life
expectancy at a given age and with respect to one’s
physical condition. One’s median life expectancy refers
to one’s potential future life at a given age. One’s future
of value is just one’s median future life expectancy on
the assumption that one would value that future life.

This explication of the idea of a future of value shows
how a common criticism of the future of value view is
unsound. Norcross (1990) has argued that if fetuses have
futures of value, then combinations of sperm and ova
also have a future of value, for they can combine to form
a zygote and then a fetus, and then a post-natal human
being. However, not all combinations of sperm and ova
could possibly have a future of value. Prior to fertiliza-
tion there is no actual combination of a particular sperm
and ovum, and, therefore, nothing to have the potential
that 1s the basis for a future of value. There are only a
multitude of possible combinations. Once a fetus exists,
there is an actual entity with an actual potential to have
a future of value. Misfortunes require actual victims.

The Superiority of the P-Future
of Value View

Let us compare the p-future of value view to other
accounts of the ethics of abortion. It is superior to the
reproductive freedom perspective because it takes
seriously the fact that fetuses are human beings and
that, at least in the vast majority of cases, deliberately
ending the life of another human being is wrong. It is
superior to the innocent-human-life perspective
because it is subject neither to the speciesism objection
nor to the over-commitment objection. Unlike the
innocent-human-life perspective, the p-future of
value view does not make it wrong to end the lives of
the irreversibly unconscious. Indeed, it does not
rule out the moral permissibility of euthanasia and
physician-assisted suicide. On the other hand, like
Warren’s personhood perspective and pro-attitude
perspectives, it is open to the possibility that elsewhere
in our universe there could be individuals with
p-futures of value who lack human DNA.

The p-future of value view 1s superior to Warren’s
personhood perspective because it avoids the problem
of being based on making an arbitrary decision about
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capacities and because it involves our values in a way
that Warren’s perspective does not. The p-future of
value view is superior to any of the many pro-attitude
perspectives because it deals correctly with cases in
which, due to some mental aberration, a human does
not desire to continue to live. Because there are other
reasons why the p-future of value view is plausible,
the p-future of value view is superior to alternative
accounts of the wrongness of killing. The p-future of
value view implies that abortion is seriously immoral.
Therefore, abortion is seriously immoral.

The Ideal Desire Perspective

The p-future of value view justifies major restrictions on
reproductive freedom. This is unfortunate. Boonin-Vail
(2003) and Singer (2009) believe that an ideal desire per-
spective is superior to the future of value view.The ideal
desire perspective is developed in the following way.

Pro-attitude perspectives concerning the wrongness
of killing fail because they cannot account for the
wrongness of killing an individual who lacks a
pro-attitude toward her future life, where the absence
of a pro-attitudes is, we are quite sure, irrational. So,
instead of basing the account of the wrongness of killing
on people’s actual desires, the account of the wrongness
of killing should be based on people’s ideal desires. One’s
ideal desire to live is a desire an individual does have or
would have if she were rational and fully informed.
Therefore, those people referred to in the counterex-
amples to the actual desire perspective will all have an
ideal desire to continue to live. It follows that an ideal
desire perspective is not vulnerable to the counterex-
amples that afflict standard pro-attitude perspectives.

A close look at the ideal desire perspective reveals
some problems, however. Recall that an actual desire
version of a standard pro-attitude theory will justify
abortion in terms of the following inference:

1. The basis for the right to life is one’s strong
desire to live.

2. Because fetuses lack a concept of self as a
continuing subject of experience, fetuses cannot
have a strong desire to live.

3. Therefore, fetuses lack the right to life.
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The trouble with the actual desire version of a
standard pro-attitude perspective is that point 1 is
false. The ideal desire perspective patches up this
inference in the following way:

1. The basis for the right to life is one’s strong ideal
desire to live.

2. Because fetuses lack a concept of self as a
continuing subject of experience, fetuses lack a
strong ideal desire to live.

3. Therefore, fetuses lack the right to life.

The basis for the idealization of the desire in this case
involves full information and rationality about one’s
potential future. Clearly more is involved. One must also
have a future of value. If you lack a future of value, all of
the information in the world and perfect rational
evaluation will not yield an ideal desire to live. The ideal
desire perspective, when explicated in an obvious
way, is parasitic upon the future of value view! The full
information and the rational evaluation components are
needed to get from having a future of value to a rational,
informed desire to live. But if we present our account of
the wrongness of killing in terms of one’s future of value
instead of one’s idealized mental attitude, the full
information components and the rational evaluation
components drop out. This suggests that the mental atti-
tude components of the ideal desire perspective are a
part of the perspective only in order to generate conclu-
sions concerning abortion that supports reproductive
freedom. Accordingly, the preference for an ideal desire
perspective rather than a future of value view can hardly
justify reproductive freedom, on pain of circularity.
There is another problem.Versions of an ideal desire
perspective that have been actually offered require
having an actual desire at a time in order to have an
ideal at that time. Boonin-Vail (2003, pp. 81-83) and
Singer (2009, p. 156), for example, subscribe to this
requirement. An ideal desire to live is an actual desire
concerning one’s future life that is corrected, when
necessary, to account for imperfect information and
imperfect rationality. Because no fetus has an actual
desire to live or not live, no fetus has an ideal desire to
live, and because no fetus has an ideal desire to live,
no fetus has the right to life. One wonders, how-
ever, why a theory that involves hypothetical perfect
information and hypothetical perfect reasoning requires



as a component the actual capacity to desire. Suppose
the actual capacity to desire component is omitted in
favor of a hypothetical desire. Then, fetuses could have
ideal desires to live just like the suicidal person. Unlike
the original actual pro-attitude perspective, which was
based on a fact about fetuses, the Boonin and Singer
versions of the ideal desire theory are based only on a
stipulation. An account of the wrongness of killing
that 1s based on a stipulation is plainly unsatisfactory.

Thomson’s Defense of
Abortion Rights

The future of value view seems to provide us with an
argument that abortion is wrong. After all, the loss a
tetus would suffer by her life being ended is far greater
than the loss a pregnant woman would suffer were
she not permitted to procure an abortion. These
considerations, plus the duty to minimize harm, imply
that abortion is wrong.

Judy Thomson (1971) offered a famous thought
experiment to show that the above argument is incor-
rect. Suppose that when you awaken one morning,
you find that, while you were sleeping, you had been
hooked up, bloodstream to bloodstream, to a famous
violinist with a rare blood disease. As you are waking
up, the president of the Society of Music Lovers
explains that the violinist will die if you unhook
yourself. The violinist has the right to life. Therefore,
it is wrong to unhook yourself. Thomson suggests that
most of us would regard the claim that we cannot
unhook ourselves because the violinist’s right to
life outweighs our right to control our own body as
outrageous. Her claim is certainly plausible. It is
tempting to conclude that the famous violinist case is
like pregnancy. Therefore, you have the right when
pregnant to detach yourself from the fetus.

What is called the responsibility objection is a standard
objection to Thomson’s claim. According to this
objection, in a pregnancy not due to rape the pregnant
woman has acquired responsibility for there being
another human being dependent on her.

Thomson (1971) argues that the responsibility
objection does not succeed, however. She argues that
just because you carelessly leave the windows to your
house open and a burglar gets in, it is absurd to say

that “she has given him a right to the use of her
house—for she is partially responsible for his presence
there, having voluntarily done what enabled him to
get in” (p. 81). Will this do?

The responsibility objection is really two distin-
guishable claims: (1) A person who is pregnant has spe-
cial, serious obligations to the dependent human being
whose dependent existence is caused by her and whose
continued existence is entirely dependent on her. (2) If
(1) is true, then these obligations include the obligation
to provide bodily life support for nine months.

Thomson’s burglar analogy does not address (1) at
all. No one thinks that you have any special, serious
obligation to let the burglar stay. In the burglar case,
we would hold the burglar entirely responsible for
being in your house (note that you would not be
charged with being an accessory to the crime). The
tetus is not responsible to any extent for being in your
body. Furthermore, the laws regarding property rights
being what they are, the burglar has no right to be in
your house at all, whether you left the windows
open or not. To assume that the case of pregnancy is
analogous is just to assume what needs to be shown.

There are two very good arguments for (1). Here is
the first. All mammals have mothers. A fetus is a
mammal. Therefore, a fetus has a mother. Only the
pregnant woman qualifies to be the mother of the
fetus within her. All mothers are parents. All parents
(unless exceptional circumstances obtain) have serious,
special duties of care to their children (think here of
your reaction to deadbeat dads). Therefore, all pregnant
women have serious, special duties of care to their
children. Fetuses are children. Therefore, all pregnant
women have serious, special duties of care to their
fetuses. Therefore, (1) is true (cf. Pavlischek, 1993).

Here is the second. Suppose you are driving your car.
You are negligent. You cause an accident in which
another human being is harmed. Suppose this human
being requires, as a consequence, expensive life-saving
medical care for which he is unable to pay without
going bankrupt. Do you have a moral obligation to pay
his medical expenses, if you can? The answer is clearly
yes. This suggests that we have special, serious obligations
to another human for whose plight we are responsible
when she would suffer a serious loss unless we aid her.

Either of these two arguments alone seems entirely
sufficient to show that (1) is true. Nevertheless, a
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necessary condition of the truth of the anti-choice
view is the truth of (2).Is (2) true? Well, (1) is rather
empty if it is not.

Finally, however, independently of the merit of
the responsibility objection, Thomson’s defense of
abortion fails. This can be seen by discussing a variant
of the story of the famous violinist. Suppose that the
violinist’s blood disease afflicted everyone for nine
months at some time in their lives, although medical
science has been unable to determine yet just when.
Suppose that one’s bloodstream must be connected to
another’s for nine months in order to survive, but after
such connection, one will be healthy again.

Now, suppose that we vote on whether the right to
life in our society includes the right to bodily life
support from another when one contracts this now
universal blood disease. It would be in the prudential
interests of all of us to vote that it does.

Note that the characteristics of this scenario are
more like those of pregnancy than Thomson’s violinist
scenario. Few of us are famous violinists. All of us
were dependent on bodily life support at one time in
our lives. (It was very early.) These considerations
show that the Thomson defense of abortion fails.

Conclusion

The future of value view is the best account of the
wrongness of killing. Thomson’s defense of abortion
does not succeed. We may conclude that, unless a
very special situation obtains, the deliberately
induced abortion of a human pregnancy is not
ethically justifiable. Such special situations may be
pregnancy due to rape or pregnancy in which the life
of the woman is threatened. I have neglected such
special situations because their correct analysis is not
simple. That analysis would detract from the major
argument of this essay.
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Reply to Marquis

Don Marquis argues that murdering humans is wrong
because it deprives them of a future personal life of
value, and thus abortion is morally murder because it
deprives a fetus of such a future life. In my chapter,
I argued for three guidelines that determine the
conditions of a satisfactory answer to the question
whether abortion is morally murder: Such an answer:
(1) must give us an independently reasonable account
of the wrong of killing fetuses (if it is wrong)—that is,
an account independent of its matching existing
moral beliefs; (2) it must be based on properties the
fetus possesses when we are considering killing it; and
(3) it must account for the asymmetric value of life
implied by the way that murder is wrong. “Having a
future personal life of value” is a current property of
fetuses. Thus, Marquis’s view satisfies the second
guideline, but it fails to satisfy the first and third: He
does not provide an independently reasonable account
of why killing fetuses is wrong, and he does not show
that killing fetuses is wrong in the way that murder is
wrong. Before I get to that, since Marquis makes
much of the compatibility of his view with widely
shared moral beliefs, I will start by showing how his
view conflicts with three widely held moral beliefs,
beliefs held even by many abortion opponents:

1. Marquis’s view conflicts with the widely held
moral belief that abortion gets worse the longer
pregnancy goes on. For Marquis, killing a newly
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conceived zygote—a tiny cell not visible to the
human eye, or after three weeks, a clump of cells
barely visible to the human eye—is just as bad
as killing a fetus a day before birth; indeed, just as
bad as murdering an adult.

Marquis’s view conflicts with the widely held
moral belief that abortion is justified when
pregnancy is the product of rape. Rape is not the
fetus’s fault, and thus rape cannot justify aborting
the fetus if abortion is equivalent to murder.
A rape by one being does not justify the murder
of another. In his reply, Marquis says that, if the
zygote is just “a bunch of cells, not an individual
human being,” then the morning-after pill would
be okay for rape victims. But it is irrelevant
whether the zygote is human; Marquis has recog-
nized that that is an arbitrary appeal to a biological
trait (also known as speciesism). What matters
is whether the zygote is a being (of any sort
whatever), which it is (it is a unified entity). So,
what Marquis says here both allows early abortion,
and denies that having a future of personal value
suffices to give a being a right to life.

Marquis’s view conflicts with the widely held
belief that contraception is morally permissible
(or if impermissible, not as immoral as abortion
or murder). Since contraception deprives a sperm
and an ovum of the possibility of joining together
and forming a fetus, it deprives them each of a
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future that includes the same life of which
abortion deprives the fetus. Marquis has replied to
this objection by saying that nothing prior to
conception has the property of having a future
personal life of value. But that is false. Whenever
it works, there was (at least) one actual sperm and
one actual ovum that would otherwise have gotten
together to form a fetus—otherwise pregnancy
was not prevented. That sperm and that ovum
(the particular ones that would have joined up
in the absence of contraception) each had the
property of having a future that included the
same future of which abortion deprives a fetus.
And they had the dispositional properties needed
for this to be their potential future. Thus, on
Marquis’s view, contraception must be as immoral
as abortion—indeed, as immoral as murder.

I turn now to what I think is the fatal flaw in
Marquis’s position: He has not shown that basing the
wrong of killing fetuses on the fact that it deprives
them of future personal lives of value is an independently
reasonable account of why killing fetuses is seriously morally
wrong. In his chapter, Marquis first suggests that
“having a future life of value” is sufficient to make a
being’s life worth protecting. Realizing that this
would make it wrong to kill cows and most other
mammals, he revises this to “having a future personal
life of value” The only justification we get for this
change is that the new idea matches prevailing moral
beliefs about which lives are wrong to end. We get no
reason—independent of this match—for why having
a“future personal life of value” entitles a being life to
protection, while having only a “future life of value”
does not.

The “future personal life of value” account seems
like an independently reasonable theory of why
killing fetuses is immoral because we all regard the loss
of our future lives as terrible losses. But we are already
conscious and caring about those futures. What
Marquis does not tell us is why loss of a future personal
life of value is a terrible loss to a fetus that has never
been aware of its future life. (Note the contrast with
my view which explains that this would be a terrible
loss to a person because a person knows and cares
about his or her life continuing.) From the fetus’
standpoint, losing its future personal life is no different

130 Jeffrey Reiman

from its not having been conceived. Why should the
fetus be protected against a fate no different from not
having been conceived, when such protection requires
forcing a woman to carry that fetus for nine months
against her will?

Aside from its matching some widely held moral
beliefs, the only reason Marquis offers for why the
fetus’ ability to live out its future life should be
protected is that the fetus has that future. But that is a
claim about what the fetus might lose; it is not a reason why
the fetus should be protected against losing it. In short,
Marquis tells us that the fetus might be deprived of
its future, but he tells us nothing about the fetus that
justifies protecting it against this deprivation.

In fact, Marquis has not even justified his claim that
the fetus can be deprived of its future. He assumes that
the fetus can be deprived of its future simply because
it has that future. But, not everything that has
something can be deprived of it. Books have pages; but
tearing out some pages does not deprive the book of
anything (it may deprive the books owner of
something). Suppose that you plant roses in your
garden.You put in seeds, and you water them. Seedlings
pop up. But, then, a family emergency causes you to
neglect to water them again. The seedlings wither and
die.Your rose seeds have not been deprived of their rose
futures. Those futures have simply failed to occur. By
contrast, if you were murdered, you would certainly
be deprived of your future. Some beings can be
deprived of their futures, and others cannot. On this,
abortion-rights advocates think that the fetus is more
like the rose seed or the book than it is like you.
Marquis must prove the reverse, but he does not try.

The difference between you and the roses is that
you care about your future, and roses do not care
about theirs. Thus, you have the basis for a moral claim
on your future, and roses do not.This is what accounts
for the fact that you can be deprived of your future,
but roses cannot be deprived of theirs. Thus, in
assuming that a fetus can be deprived of its future,
in assuming that the fetus can be a victim in some
morally significant sense, Marquis has treated the fetus
as having the basis for a moral claim on its future,
without telling us what that basis is. This amounts to
assuming that the fetus is a moral being with moral
rights, which is precisely what abortion-rights advo-
cates deny and what Marquis must prove. Marquis has



assumed from the beginning the conclusion that
he must prove. His argument is circular. Thus, it fails the
requirement of providing an independently reasonable
theory of why killing the fetus is immoral.

But it also fails the requirement of showing that
killing a fetus is wrong in the way that murder is
wrong. Recall that the way that murder is wrong
presupposes the asymmetric value of human life. If it
is good that a fetus realize its future of value, what is
wrong with aborting one fetus and replacing it with
another that has a similar future? This leaves us with

no net loss in value—so why is it wrong? To answer
this, Marquis must show what it is about a fetus having
a future of value that makes it wrong to kill that one
even though it could be replaced by another one with a
comparable future. But he does not try.

Marquis has not given us an independently
reasonable argument for why abortion is gravely
immoral, and he has not shown that abortion is wrong
the way murder is wrong. The conclusion of my
chapter stands: Abortion is ethically justifiable as long
as it 1s authorized by the pregnant woman.
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Reply to Reiman

Jeff Reiman’s criteria for the adequacy of an account
of the morality of abortion are basically sound.
According to Reiman:

1. Only an answer that can be supported by a
reasonable theory of what makes taking a human
life wrong (independently of the theory matching
existing moral beliefs) when it is wrong can
be a satisfactory answer to the moral question
of abortion.

2. Only an answer based on properties that the fetus
possesses at the point one is considering taking its
life can be a satisfactory answer to the moral
question of abortion.

3. Only an answer that accounts for the asymmetrical
value of human life (implied by the special way in
which we regard murder as wrong) can enable us
to determine if killing a fetus is morally murder.

The parenthetical thought in criterion (1) is dubious.
Obviously a theory of what makes taking human life
wrong should match existing moral beliefs concerning
whom it is wrong to kill when those moral beliefs
are utterly uncontroversial. With this reservation,
Reiman’s criteria for the adequacy of an account of
the wrongness of killing are entirely correct.

The p-future of value view I have put forward
actually satisfies Reiman’s three criteria. It matches
moral beliefs we are not prepared to revise.

Don Marquis

It is based on our judgments that: (a) premature
death is almost always a great misfortune for an
already-born human being, whatever the cause;
(b) this misfortune is morally significant because
it is the loss of a personal life; (c) birth is morally
irrelevant since it is, after all, little more than a
change in spatial location; and (d) to visit a great
misfortune on another is wrong—although, of
course, there are special exceptions.

The p-future of value view also is based on a
property fetuses possess when they are fetuses:
With rare exceptions, it is in the nature of a
human fetus to possess, at the time she is a fetus, a
present potential to have a future that will be
valuable to her. You, reader, possess (at this very
moment!) that potential. Therefore, what is wrong
with killing fetuses is the same as what is wrong
with killing you. This dispositional property is
based on the nature of a human being, just as
table salt’s dispositional property of solubility is
based on its nature. One may, of course, have a
dispositional property at a time even though the
disposition is not actualized until some future
time or is never actualized at all. If you, reader, did
not possess the present potential to have a future
that would be wvaluable to you, that is, if you
were irreversibly unconscious, then unless special
considerations obtain, it would not be wrong
to end your life. Think of the Terri Schiavo case.
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3. This dispositional property accounts for the
asymmetrical value of human life. Nothing prior
to conception has this dispositional property any
more than the elements of a chemical compound
when separated possess dispositional properties
they will have when combined, or any more than
the patio chairs I bought this spring could be sat
on as long as they were in the box unassembled.
Accordingly, the p-future of value view does
not imply that either contraception or abstinence
from sexual activity is wrong, even though not
practicing contraception could result in more
tuture valuable lives (cf. Singer, 1979, p. 142). This
can be put in another way. Abortion victimizes a
young human being. In the cases of contraception
and abstinence, there is no victim. When there is
no victim, there is no wrong. This can be put in
still another way. Take any arbitrary human being;
it is wrong to end her life unless very special
circumstances obtain. Take any arbitrary sperm
and ovum pair; it is not wrong to end the lives of
any such pair.

Reiman says that the p-future of value view
conflicts with three widely held moral beliefs.
Whether, as he claims, the p-future of value view
entails that “killing a newly conceived zygote, a tiny
cell not visible to the human eye, is just as bad as
killing a fetus a day before birth” is unclear. There
are two issues here. First, does the p-future of
value view entail what Reiman claims it entails?
Some people believe that the entities that were our
precursors during the first weeks after conception
may be just a bunch of cells, not an individual
human being with a future of value at all (van
Inwagen, 1990, pp. 152-153; Olson, 1997, p. 93).
Others do not (Lee & George, 2008, pp. 119-121).
The issues here are difficult. Serious, careful discus-
sion of them would make this reply unduly long.
I believe the former view is correct, but I may be
wrong. I have defended my view of this issue else-
where (Marquis, 2007b).

Second, Reiman claims that, “many abortion
opponents” believe that “abortion gets worse the
longer the pregnancy goes on.” I doubt that Benedict
XVI—or anyone who accepts his view of these
matters—would agree.

According to Reiman, the p-future of value view
conflicts with the view that “abortion is justified
when pregnancy is the product of rape.” It is worth
noting that “the responsibility objection” to Judy
Thomson’s defense of abortion does not apply to
cases of rape. It is also worth noting that, if the early
product of conception is “just a bunch of cells,” then
use of the morning-after pill after a rape (or on any
other occasion) 1s morally unproblematic. There is
clearly much more to be said about this matter, but
this would also lengthen this response unduly.

I have made clear earlier in this response why
Reiman’s claim that the p-future of value view entails
that contraception is wrong is incorrect.

Reiman believes that only his account of the
wrongness of killing satisfies his three criteria. As I
have made clear above, Reiman’s claim is false.
In addition, Reiman’s account is subject to all of
the difficulties of pro-attitude views I presented in
my chapter.

The difficulty with Reiman’s account can be
presented starkly. Reiman says, “I contend that only
one thing can account for the way in which we think
that murder of humans is wrong: human beings’ own
subjective awareness of, and caring about, the continuation of
their own lives” (Reiman’s italics, p. X). When someone
italicizes his thesis, one should take him seriously. This
claim commits Reiman to:

1. Itis wrong to end the life of a human only when
that human cares about the continuation of her
own life.

2. “No fetus cares about the continuation of her
own life” is plainly true.

(1) and (2) entail:
3. Itis not wrong to end the life of a human fetus.

This is the essence of Reiman’s argument that abortion
is morally permissible. Now consider the obviously
true statement:

4. No person who is suicidal due to mental illness, or
due to ingesting a suicide pill, or who wishes to
commit suicide in obedience to his religious leader
cares about the continuation of her own life.

(1) and (4) entail:
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5. Itis not wrong to end the life of someone who is
suicidal due to mental illness, or due to ingesting
a suicide pill, or who wishes to commit suicide in
obedience to his religious leader.

(5) 1s false. Since (4) is plainly true, it follows that (1) is
false. Therefore, Reiman’s account of the moral
permissibility of abortion is false. There is nothing
exotic about this difficulty. It involves only simple
logic and some indisputable truths.

Reiman seems to think he can avoid this difficulty
with his view by talking about autonomy or rationality.
Such talk is no more relevant to this issue than talk
about whether the moon is made of green cheese.
The argument I spelled out carefully above is a sound
deductive argument. As with all sound deductive
arguments, other considerations are totally irrelevant.
There are other philosophical moves that surround
this issue. Important discussions can be found in
Tooley (1972), Boonin-Vail (2003), and Marquis
(2007a). Peter Singer’s defense of abortion is subject
to the same difficulty as Reiman’s (see Marquis, 2009;
Singer, 2009).

Reiman’s account of the wrongness of killing
ordinary post-natal children is also unsatisfactory.
(Set the case of infants aside.) Consider, for the
moment, children who desire to live. The problem
with Reiman’s account is that, in general, the desires
of children are not sufficient to anchor anything
really morally important, such as the right to life.
Children may desire—and desire strongly—all sorts
of things that we do not regard as morally impor-
tant. They may desire to play outside after it gets
dark, even though it is past their bedtimes. They may
desire not to be immunized because they are afraid
of a needle. As these examples show, the desires of
children are rather easily overridden. Why should
the desire of a child to live (considered all by itself)
be any different? In short, the easily overridden
desires of children are not capable of doing the
moral work that is needed for an account of the
rarely, if ever, overridden serious wrongness of
killing a child.

Reiman has responded to this by saying that we
respect a child’s desire to live because “it is a desire
that it is reasonable to honor” (p. X).The trouble with
this response is that we all believe that even if a child
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were brainwashed by some religious fanatic to desire
not to live, we believe it would be wrong to kill the
child anyway. This shows that the child’s desire to live
drops out of the picture in the account of the wrong-
ness of killing children. It is redundant. It is reasonable
to honor a child’s desire to live, and it is unreasonable
(in general) to respect a child’s desire to die because
that child has a future of value, and death would be a
misfortune for her.

Here is another reason why the p-future of value
view is reasonable. Think of yourself as a parent. We
take for granted that our children should be raised
with an eye to their futures. We think that children in
general—and our own children in particular—should
be raised with an eye to enabling them to be autono-
mous, flourishing adults, whatever their present
desires. We believe that deliberately to refrain from
promoting our children’s potential in this regard is
wrong. The p-future of value account of the wrong-
ness of killing children is a trivial corollary of this
common view. It explains why killing a child is one of
the worst harms one can inflict on a child. By con-
trast, Reiman’s care-based account does not fit well
with a general account of our easily overridden duty
to respect our children’s desires.

Reiman believes that the p-future of value view is
not supported by good reasons. In my chapter, I
defended the p-future of value view on the grounds
that it is a plausible theory of the wrongness of killing
and that all other theories of the wrongness of killing
are subject to fatal difficulties. Reiman has failed to
offer a good reason to revise that judgment.
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Part S

Is It Ethical to Patent or Copyright
Genes, Embryos, or Their Parts?

Introduction

According to the United States Patent and Trademark
Oftice (USPTO), a patent can be defined as a type of
intellectual property right—along with other types,
such as trademarks and copyrights—that is granted (and
enforced) by the legislative body of some society to
an inventor so that the inventor may produce, utilize,
and/or sell an invention for a period of time (usually
20 years). The invention itself is some object (device,
machine, gadget), process (test, procedure), or meth-
odology that must be wholly novel, but also non-
obvious and useful. According to the USPTO:
“Whoever invents or discovers any new and useful
process, machine, manufacture, or composition of
matter, or any new and useful improvement thereof,
may obtain a patent therefor, subject to the condi-
tions and requirements of this title.” (USPTO, 2012).
For example, in 1985, Joseph Enterprises, Inc.
received a patent from the USPTO so that it could
start selling the sound-activated electrical switch
called The Clapper (US Patent # 5493618), which
not only made its way into households all over the
world so that one may “clap on” or “clap oft” a lamp

or stereo system, but also became the butt of many
jokes over the years. An example of a patented pro-
cess is Amazon.com’s 1-Click technique (US Patent
# 5960411), where a customer can use a credit card
number and address that has been stored already in
Amazon.com’s database to purchase something in
one click of the mouse.

A gene patent is a patent associated with a specific
gene sequence, the chemical composition of that gene
sequence, and/or the processes and procedures for
obtaining or utilizing that gene sequence. At first
blush, it may seem strange that it is possible to patent
human-made devices like The Clapper, human-made
processes like 1-Click, as well as genes like the breast-
cancer-risk gene known as BRCA1—responsible for
repairing the double-strand breaks in DNA—a clone
of which was produced by Myriad Genetics and
granted a US patent (US Patent # 5693473) in 1997.
Nevertheless, according to the US Department of
Energy’s website devoted to the Human Genome
Project, “In general, raw products of nature are not
patentable. DNA products usually become patentable
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when they have been isolated, purified, or modified to
produce a unique form not found in nature” (HGPI,
2012a). The reasoning here is straightforwardly that a
gene in one’s body 1s not patentable, given the fact that
the gene is a natural entity residing in a natural envi-
ronment; no one can lay claim to your body or any
part therein. But genetic material that has been
extracted from an organism by researchers is bioengi-
neered in that it is manipulated, modified, and literally
manufactured. Consider the fact that there are several
ways to sequence DNA, and these methods usually
entail not only fragmenting, isolating, and purifying it,
but also “unwinding” it chemically, cloning it, and pro-
ducing marked copies of it (Ossorio, 2002). The same
reasoning holds, then, for proteins, human and animal
parts, as well as embryos and their parts that have been
bioengineered, for example, by cloning (USC, 2011).
Patenting genes and other biological objects,
processes, and methodologies has been commonplace
in the US since the US Supreme Court ruled that it
is possible to patent a life form in Diamond v.
Chakrabarty (447 US 303, 1980). That landmark case
dealt with a genetic engineer named Ananda
Chakrabarty, who sought to patent a bacterium he
had developed that was capable of breaking down
crude oil. In December 1980, some 6 months after the
Diamond v. Chakrabarty decision, the USPTO granted
Stanford University and the University of California
at San Francisco three patents related to the recom-
binant DNA cloning procedure developed by
Stanley N. Cohen (Stanford) and Herbert W. Boyer
(UCSF) (Hughes, 2001). Using research in recom-
binant DNA pioneered by Paul Berg and his associates
(Jackson et al., 1972; Y1, 2008), Cohen, Boyer, and
their associates added a gene to a plasmid that elicits
antibiotic resistance, and then inserted it into Escherichia
coli,causing the bacteria to become zantibiotic-resistant
(Cohen etal.,1973).These antibiotic-resistant bacteria
are considered to be among the first genetically
modified organisms (GMOs). Since then, GMOs
have been used extensively not only in biomedical
research and experimental medicine, but also in agri-
culture and the pharmaceutical industry (O’Connor,
1993; Parekha, 2004). In fact, you probably had some
GMOs for breakfast since genetically modified
foods such as corn, rice, soybeans, and canola are in
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the food supply in many parts of the world (Key et al.,
2008; Hillstrom, 2012). It is estimated that as many as
5000 patents related to human genes, and 47,000
patents related to DNA or RINA generally, have been
granted by the USPTO since 1980 (Cook-Deegan,
2008; THC, 2012).

Besides patents related to human genes, there are
also patents for genetic tests, as well as for single
nucleotide polymorphisms (DNA-sequence varia-
tions), proteins, nucleic acids, polypeptides, antibodies,
hormones, and stem cells from the embryos of
numerous animals (Caufield, 2003; EC, 2011). In
1988, Harvard researcher, Philip Leder, and his collab-
orators at DuPont Pharmaceuticals were granted a
patent for the now-famous “Harvard Mouse” (US
Patent # 4736866), understood to be the first US
patent awarded for an animal (Anderson, 1988;
OncoMouse™ is trademarked, too). In 2011, the bio-
technology company, Advanced Cell Technologies,
was awarded a patent from the USPTO for their
single-blastomere technology (US Patent # 7893315),
a method of harvesting stem cells from embryos
without having to destroy them in the process
(Klimanskaya et al, 2006, 2007). It is now
commonplace to hear of, “patenting life” and its
association with American biomedical research, espe-
cially recently with the passing of the Leahy-Smith
America Invents Act, and the claim in Section 33(a)
that, “Notwithstanding any other provision of law, no
patent may issue on a claim directed to or encompass-
ing a human organism” (LSA, 2011; USC, 2011). This
law does not apply to human embryos and “methods
for creating, modifying, or treating human organ-
isms;” nor does it apply to: “cells, tissue, organs or
other bodily components produced through human
intervention, whether obtained from animals, human
beings, or other sources; including but not limited to
stem cells, stem cell derived tissues, stem cell lines, and
viable synthetic organs” (LSA, 2011; USC, 2011).

Interestingly enough, while American researchers
have been patenting life since 1980, such patents have
been called into question, and subject to much legal
scrutiny, by European researchers who abide by the rules
laid out in the document produced by the European
Patent Convention (EPC), which occurred in Munich in
1973 and established the European Patent Organisation.



The rules established in the EPC officially took effect in
1978, and they not only have gone through a few revi-
sions since then (notably, one in 2000), but also have
some 38 European countries that subscribe to them
today. Article 53(c) of the EPC excludes “methods for
treatment of the human or animal body by surgery or
therapy and diagnostic methods practised on the human
or animal body; this provision shall not apply to prod-
ucts, in particular substances or compositions, for use in
any of these methods” (EPC, 1973/2012). It has been
speculated by Chris Wadlow (2008) and others (Sterkcex,
2008; Krafer, 2009) that one of the principal ideologies
behind the EPC exclusion mentioned above has to do
with the following:

One of the distinguishing features of an organized pro-
fession is that its members are subject themselves to a
higher code of practice and honour than mere trades-
men, exemplified in the case of medical practitioners by
the so called Hippocratic oath .. .The proposition that
medicine cannot simultaneously be a profession and an
industry is consistent with the treatment of patentability
of methods of diagnosis, surgery and therapy. (p. 378,1n.9)

The hesitation on the part of the EPC gives reason
to carefully consider some of the ethical issues sur-
rounding the patenting of genes and other biological
objects, processes, and methodologies. Wadlow’s point
can be generalized to include any form of biomedical
practice. There remains still an age-old debate about
the extent to which the commercialization of bio-
medicine influences the biomedical disciplines and
research ventures, possibly leading to problems asso-
ciated with: a harmful product being manufactured
because someone or some group is “out to make a
quick buck;” for-profit insurance companies and
hospitals refusing to serve nonpaying patients while at
the same time taking what seems to be a substantial
share of money from paying patients; altruistic,
service-oriented virtues of care, compassion, and
charity being replaced by egoistic, profit-oriented
virtues of commoditization or even biopiracy, where
outsiders use and take organisms and traditional knowl-
edge from indigenous communities to make a profit
without compensating those communities. There are
many more problems, and the problems just men-

tioned are the subject of much debate (CQHE, 2007;
Kirch & Vernon, 2009).

Narrowing the scope to genetic patents, an obvious
effect has to do with the fact that anyone who would
like to utilize the patented gene sequence—or com-
position of the sequence, and/or the processes and
procedures for obtaining or utilizing that gene
sequence—has to pay royalties to the owner of the
patent. Usually, too, some person or company owning
the patent on some gene sequence also patents the
numerous single nucleotide polymorphisms and
expressed sequence tags associated with that gene. So,
the royalties paid out on numerous related patents may
be quite costly; in which case, someone may be dis-
couraged from pursuing scientific research utilizing
the patents. And, one more discouraged researcher may
mean one more possible cure or breakthrough never
realized. Another concern closely connected to the
one just mentioned has to do with a particular group—
say, a biotechnology company—monopolizing the
gene test market associated with a genetic patent they
own—keeping out competitors who may have a more
accurate test or more powerful cure to offer.

Monopolies are an economic and moral concern in
any marketplace, but it is the very idea of patenting,
producing, and pricing a natural entity is morally
offensive to many. One argument against patenting
human genes has to do with what is known as a
common heritage objection. According to this objection,
by virtue of its naturalness and universality in our
species, the human genome is,and should be, collective
property while a patent confers private ownership. If
the genome belongs equally to all persons, then all
should have equal access to the derived knowledge or
beneficial uses of research on the genome, and it is
unjust, therefore, to grant patents on the human
genome (Eisenberg, 2002; Scola, 2011).

One response to this objection is that the patentable
human genes and their products are those that are
manipulated, modified, and manufactured through
much effort, skill, and money, so, by virtue of this
genetic engineering, they (the specific human genes and
their products) are not common, natural, or universal.
Add to this an underscore to the point that the group
that bioengineered the human genes and their prod-
ucts invested a lot of effort, skill, and money in the
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project, and this gives further credence to private own-
ership, especially in an economic and political system
like one finds in the United States (Ossorio, 2007,
Scola, 2011); in which case, the response to this
response might be something to the effect of, “Well,
we shouldn’t be meddling with Mother Nature in the
first place.” But, then the objection is really not against
private ownership of the human genome; rather, it
is an objection against the scientific endeavor in gen-
eral vis-a-vis the sacredness of the human genome
(Gustafson, 1994; Eisenberg & Schenker, 1997).

Many argue that, as representative of intellectual
rights, patents are different from typical property
rights concerning cars, boats, or homes; in which case,
the criticisms just mentioned regarding private own-
ership, collective property, and monopolies are misdi-
rected from the outset (Ossorio, 2002,2007). A patent
is distinct from a property right, it may be argued, not
only because a patent has a set time period of exclusive
ownership (usually 20 years)—whereas a property
right extends ownership potentially indefinitely—but
also that a patent exists as more of a device intended
to ensure the common intellectual good of a society
is served because researchers have an incentive to
disclose their inventions to the intellectual community
knowing that their inventions will be protected. And
disclosed personal research is potentially helpful,
common research.

This is the position of Lawrence Sung, whose
chapter is the first one in this section. He notes that
the “ugly truth is that intellectual property-rights
policy is largely unconcerned with whether an author
or inventor obtains a reward for his or her work or
invention.The crux instead is whether the government
grant of intellectual property rights is an efficient tool
for driving national creativity and innovation
patent rights inherently foster innovation by demand-
ing public disclosure of inventions in exchange for
a temporary term of exclusivity.” Sung reminds us
of the fact that, without patents, not only would
researchers be unwilling to disclose their inventions
and instead rely on “trade secrets” and private pacts,
but also researchers likely would be unknowingly
duplicating work which may turn out to be futile or
unnecessary. In the end, Sung’s argument is straight-
forwardly utilitarian—namely, the end results benefit
many people in terms of cures, breakthroughs,
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advancements, and the like—in that he argues not
only for the existence of patents for genes and other
life forms, but also for relaxed regulations of patent
laws to help enable “the promise of medical advances
that have yet to be seen.”

In the second chapter in this section, David
Koepsell 1s keenly aware of the utilitarian benefits
associated with genetic patents. In fact, as he notes,
“one of the most profitable uses to which human
gene patents have been put is in diagnostic testing.
Identifying a gene whose presence or mutation indi-
cates the presence or propensity for a disease is
extraordinarily helpful in medicine. Genetic screen-
ing now enables the early detection of genetic diseases,
or the propensity to contract a disease. Knowing of
this presence or propensity often increases both life-
style and treatment options for patients.” Koepsell calls
our attention to the fact that, for the past 20 years,
there have been numerous patents on genes and gene
products applied for with, and granted by, the USPTO.
This is primarily because of the work being done by
researchers for the Human Genome Project, which
officially began in 1990 and was completed in 2003—
although, analysis of the human genome will con-
tinue for many more years to come (Venter et al.,
2001; IHGSC, 2004; HGPI, 2012b).

However, despite his recognition of the utility of
patents, Koepsell notes that, “science moves forward
propelled largely by forces outside of profits, including
the availability of public money for basic research, and
scientists’ desires for pursuing natural truths, as well as
baser interests in their careers, fame, notoriety, etc.”
He also points to some research that seems to indicate
that patents are “just an extra cost of doing business
without any guarantee of reward,” and that they
hinder innovation, especially because of what are
known as patent thickets which are, “an overlapping set
of patent rights requiring that those secking to
commercialize new technology obtain licenses from
multiple pantentees” (Carl Shapiro 2001, p. 119).
Thus, utilitarian arguments for gene patents might
not be as strong as people suppose.

The real moral rub for Koepsell, however, has to do
with the fact that a patent on genetic processes means
that, in theory, unless you pay royalties to the person or
group that owns the patent, “you are prohibited from
looking at portions of your own genetic code, even if



you had access to the tools and the know-how to look
for it”” So, you cannot come to know something
about your own genetic code without paying for it.
And this violates a basic, deontological Kantian-
inspired right to free ownership over—including,
knowledge about—one’s body. Koepsell supports one
more Kantian-inspired argument against patenting
genes and other life forms based in respecting the
natural dignity of any life form. Life forms such as
genes, Koepsell argues, can be considered as having
a quasi-right to be free and “simply cannot be
possessed or controlled to the exclusion of others.”
To this extent, Koepsell’s argument is a species of the
common heritage objection to patenting genes and
other life forms mentioned above. Interestingly
enough, Koepsell’s argument also harkens back to the
very roots of bioethics, which has certain affinities
with what today is called environmental ethics.

Paying for biomedical products and services, as well
as paying for research and development concerning
biomedical products and services, is a fact of life.
Tests, procedures, operations, studies, therapies, drugs,
prosthetics, and the like not only cost money to
administer and manufacture but also are commodities
to be bought and sold, as well as insured and protected,
in the marketplace. The concepts and arguments in
this section prompt questions regarding the extent to
which humans can manipulate, control, and own parts
of the natural world. René Descartes (1596—1650)—
the so-called Father of Modern philosophy who was
also a mathematician (he is the inventor of analytic
geometry and the Cartesian coordinate system) and
strong advocate of the medical sciences—noted in
Part Six of his Discourse on Method of Rightly Conducting
One’s Reason and of Seeking Tiuth in the Sciences
(Descartes, 1637/1998) that we need to prolong our
lives through advances in medicine so that we can
become “masters and possessors of nature” (p. 35). Such
is the dream of anyone involved in bioengineering.
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Chapter Nine

It Is Ethical to Patent or Copyright Genes,
Embryos, or Their Parts

Lawrence M. Sung'

This chapter addresses the question: Is it ethical to patent or copyright genes, embryos, or their parts? Intellectual prop-
erty rights (IPRs), such as patents and copyrights, are legislative attempts to embrace innovation and public access to
knowledge, and, when necessary, to prioritize these societal goals. The procurement, exploitation, and enforcement of

IPRs are explained in this chapter, particularly with attention to the misapprehension that IPRs govern science. In this

regard, this chapter recognizes IPRss as mere catalysts for technology development, and ofters that the ethics of obtaining

IPRs to genes, embryos, or their parts depends entirely on the ethical nature of the underlying science.

Introduction

In the United States, the question “is it ethical to
patent or copyright genes, embryos, or their parts”
implicates the intellectual property rights established
by the US Congress. The US Constitution authorizes
the legislative enactment of laws “To promote the
Progress of Science and useful Arts, by securing for
limited Times to Authors and Inventors the exclusive
Right to their respective Writings and Discoveries”
(USC, 1787/2012).The copyright and patent laws are
codified at Title 17 and Title 35 of the US Code.
With respect to copyrightable subject matter, the
laws provide protection “in original works of author-
ship fixed in any tangible medium of expression, now
known or later developed, from which they can be
perceived, reproduced, or otherwise communicated,
either directly or with the aid of a machine or device,”
but such protection may not “extend to any idea,
procedure, process, system, method of operation,

concept, principle, or discovery, regardless of the form
in which it is described, explained, illustrated, or
embodied in such work” (17, § 102). With respect
to patentable subject matter, the laws provide that
“[w]hoever invents or discovers any new and useful
process, machine, manufacture, or composition of
matter, or any new and useful improvement thereof,
may obtain a patent therefor, subject to the conditions
and requirements of this title” (35, § 101). The US
judiciary has traditionally interpreted these statutes to
apply universally with regard to the nature of the
creative work or invention. Indeed, the subject-matter
provisions for copyright and patent protection in the
United States antedate the scientific elucidation of
molecular genetics and the realization of modern
biotechnology.

This chapter addresses the applicability and wisdom
of according intellectual property rights in the form
of US copyright and patent exclusivity to biologic
subject matter generally, as well as genes, embryos, and
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their parts, specifically. As charged by the editors of this
book, this chapter seeks to enhance the contemporary
debate in bioethics by advocating why it is ethical to
copyright and patent genes, embryos, and their parts.
As with all good debates, reasonable minds may differ.
Yet, the attention to certain perceptions, and perhaps
misperceptions, about the interplay between law and
science may offer some helpful guidance.

Intellectual Property Rights

Commentators often refer to copyrights and patents
as intellectual property, which, by virtue of the name,
implants the notion of these legal rights as real prop-
erty like a home or a car. Intellectual property rights,
however, arguably have little in common with real
property. Although the subject matter of a copyright
or patent may reflect aspects of personhood, the grant
itself is a matter of government largesse, not natural
entitlement. In this regard, a copyright or patent is
only a means to an end, and as such, they constitute a
societal good only to the extent the intended goals are
achieved. The ugly truth is that intellectual property
rights policy is largely unconcerned with whether an
author or inventor obtains a reward for his or her
work or invention. The crux instead is whether the
government grant of intellectual property rights is an
efficient tool for driving national creativity and inno-
vation. And at the heart of this consideration is the
public disclosure of the seeds of individual imagina-
tion to grow the fruits of societal knowledge.

Creativity and Innovation Policy

A public-policy rationale for the grant of intellectual
property rights—particularly, copyrights and pat-
ents—is the incentive to create or invent and the
incentive to invest in the creativity and innovation
that exclusivity supports. Although there are distinct
theoretical underpinnings for copyright and patent
protection in the United States, the elements of each
are sufficiently aligned for purposes of this discussion
to treat these intellectual property rights in common.
With patents, the operation of this concept may be
observed at several stages along the development cycle

144 Lawrence M. Sung

of new technologies. For example, the basic research
conducted at academic institutions may be funded in
part by the transfer of this technology through the
assignment or licensing of patent rights to the private
sector. In turn, the industry may obtain further
investment based on the patent rights to support
efforts to develop and commercialize innovative
products and processes. The cycle is complete as the
financial rewards of enhanced commercial competi-
tiveness through patent exclusivity are realized and
available for reinvestment in other basic research.

This dynamic, however, is open to criticism focused
on the third stage of the cycle described above, where
the patent exclusivity may give rise to licensing prac-
tices and patent enforcement that hinder or block
public access to innovations having cognizable bene-
fits for public health, safety, and welfare. Indeed, the
appreciation of intellectual property rights is perhaps
further from universal acceptance today than ever
before. Beyond continuing rallies against the notions
of patent exclusivity as engines of innovation gener-
ally, the skepticism ignores the underlying premise
that patent rights inherently foster innovation by
demanding public disclosure of inventions in exchange
for a temporary term of exclusivity. Perhaps unprece-
dented is the pervasive readiness to disavow this quid
pro quo between the public and the inventor when
the disclosed invention culminates in a product or
process that achieves market demand.

Particularly with medical technology, compro-
mising patent exclusivity in the face of the public
wants and needs for novel medical prevention, diag-
nosis, and treatment seems a compelling case. But as
with most operations of law, the specific events that
present the easiest justifications to succumb to current
social pressures at the expense of principles create the
true test of established legal doctrines.

In any event, a commonly less recognized but
perhaps more important public policy is the incen-
tive to disclose that copyright and patent law seeks to
embody. To the extent a government grant of tem-
porary exclusivity is unavailable, authors and inven-
tors may be less willing to disclose their works and
inventions openly and instead rely upon controlled
public access through restrictive covenants and trade
secrecy. Aside from the consequential suboptimal
dissemination, the reduced information transparency



facilitates wasteful, duplicative efforts by other
would-be authors and inventors. Accordingly, the
societal benefits of intellectual property rights are
worthy, but often ignored by the popular media,
which finds their vilification irresistible in the face
of human-interest stories.

Ethics and Morality

Some define ethics as a set of moral values, while
others view ethics as merely a set of governing princi-
ples of conduct. The distinction is meaningful here
because the former interpretation presupposes a guid-
ing externality ex ante, whereas the latter may arise
from experience. The copyright and patent statutes do
not contain provisions that distinguish subject-matter
eligibility on the grounds of ethics or morality. Rather,
the debate over intellectual property rights is often
framed generally as the tragedy of the anticommons,
concerns over access to knowledge restrictions, and
the propriety of the ownership of products of nature.
Rarely have there been bona fide challenges to copy-
rightable and patentable subject matter discretely as
unethical or immoral.? Indeed, the development and
dissemination of controversial works and inventions,
such as racially insensitive media, pornography, nuclear
weaponry, birth control, gambling, and substance abuse,
all of which society has at one time or another labeled
as injurious to human life and/or the public order, typ-
ically are not blamed on the availability of intellectual
property rights to such subject matter. To what extent
should copyrights and patents be reformulated to aid
only that creativity and innovation, which is deemed at
that moment in history to be ethical or moral?

Myths and Legends

The societal impact of intellectual property rights
may be the subject of misapprehension where a
consideration focuses only on specific cases rather
than the system as a whole. Whereas US copyrights
are subject to registration, US patents are subject to
substantive examination to determine patentability.
To be sure, the US patent application process is costly
and arduous, and many patent applications are rejected

or abandoned. For example, the United States Patent
and Trademark Office (USPTO) reported that 289,419
out of 553,549 patent applications—roughly 53%—
were abandoned in 2010 (USPTO, 2011).

Beyond the qualification as statutory subject matter
under 35 USC § 101, a successful patent applicant
must present an invention that satisfies the remaining
conditions for patentability (utility, novelty, and
nonobviousness) under 35 USC §§ 101-103, and the
patent application must satisty the disclosure require-
ments under 35 USC § 112. These standards help
ensure that the public receives a valuable benefit from
the disclosure of an innovative technology in return
for a grant of temporary exclusivity to the patent
owner. One inherent problem with making sense of
the patent law vis-a-vis biologic inventions in
particular is the temporal distortion that occurs
between the time patent claims are filed and the time
the USPTO and/or federal courts pass on the patent-
ability or invalidity of those claims. Particularly with
biologic inventions, a decade or more can separate
these two events, which can exacerbate mispercep-
tions arising from historical accuracy and hindsight.
The jurisprudential trend in US patent law is moving
in favor of making it increasingly difficult for patent
applicants to obtain claims having broad coverage.

To receive patent protection, the invention must be
novel, i.e., not anticipated by the prior art under 35
USC § 102. An invention is anticipated if a single
prior art reference expressly or inherently discloses
each and every limitation of the claimed invention
(Scripps, 1991). Thus, a prior art reference without
express reference to a claim limitation may nonethe-
less anticipate by inherency.” Inherency is not neces-
sarily coterminous with knowledge of those of
ordinary skill in the art. Artisans of ordinary skill may
not recognize the inherent characteristics or func-
tioning of the prior art. In Schering Corporation v.
Geneva Pharmaceutical (339E3d 1373, 1377, Fed. Cir.
2003), the contention that inherent anticipation
requires recognition in the prior art was rejected.

The new realization alone does not render that
necessary prior art patentable. In Bristol-Myers Squibb
Company v. Ben Venue Laboratories, Inc. (246 E3d 1368,
1376, Fed. Cir. 2001), it was explained that newly
discovered results of known processes are not
patentable because those results are inherent in the
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known processes, and in Verdegaal Brothers, Inc. v. Union
Oil Company of California (814 E2d 628, 633, Fed. Cir.
1987), it was held that the recognition of a new aspect
of a known process is not a patentable invention of a
novel process. This evolution of the doctrine of
inherent anticipation may make it more difficult for
applicants to obtain gene patents, particularly those
claiming only certain fragments of a gene, which is
otherwise disclosed in the prior art.

To receive patent protection, an invention must
also be nonobvious at the time of the invention to
one of ordinary skill in the relevant art under 35 USC
§ 103. In KSR International Company v. Teleflex Inc.
(550 US 398, 2007), the Supreme Court rejected a
rigid application of the Federal Circuit’s approach
known as the teaching, suggestion, or motivation
(TSM) test, under which a patent claim is proved
obvious only if some motivation or suggestion to
combine the prior art teachings can be found in the
prior art, the nature of the problem, or the knowledge
of a person having ordinary skill in the art.

The Court opined that inventions in most, if not
all, instances rely upon building blocks long since
uncovered, and claimed discoveries almost of necessity
will be combinations of what, in some sense, is already
known. According to the Court, the obviousness
analysis cannot be confined by an overemphasis on
the importance of published articles and the explicit
content of issued patents. The Court noted that grant-
ing patent protection to advances that would occur in
the ordinary course without real innovation retards
progress and may, in the case of patents combining
previously known elements, deprive prior inventions
of their value or utility. The Court admonished that
when there is a design need or market pressure to
solve a problem, and there are a finite number of iden-
tified, predictable solutions, a person of ordinary skill
has good reason to pursue the known options within
his or her technical grasp. If this leads to the antici-
pated success, it s likely the product is not of innova-
tion but of ordinary skill and common sense. This
relaxation of the obviousness standard may also make
it more difficult for applicants to obtain gene patents,
particularly those claiming a novel combination or
other use of known genes and/or gene fragments.

In any event, the exclusivity of a copyright and
patent is only as robust as the ability and willingness of
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the federal courts to enforce it. Despite common
notions that a copyright and patent convey absolute
control over the claimed subject matter by their
private owners, the reality bears little resemblance.
Copyrights are subject to compulsory license and fair
use, and both copyrights and patents are subject to the
discretion of a federal court to refuse to enjoin
infringers against continued infringing activity.
Moreover, in eBay Inc. v. MercExchange, L.L.C. (547
US 388, 2006), the US Supreme Court tightened the
standards for granting injunctive relief in patent cases.
Although US patent law does not expressly recognize
compulsory licensing of patents, the denial of a
permanent injunction in conjunction with the award
of ongoing reasonable royalty damages is a compul-
sory license de facto.

The US government itself has a direct effect on US
patent rights. For inventions supported in whole or in
part with federal funds, any patent rights to such subject
inventions retained by the government grant recipient
or contractor are subject to a nonexclusive, nontrans-
ferable, irrevocable, paid-up license to practice or have
practiced for or on behalf of the United States the
subject invention throughout the world. In addition,
the US government may (albeit it has never actually
done so) exercise “march-in” rights to transfer licensed
subject invention rights to others where the subject
invention has not been sufficiently exploited by the
existing licensee within a reasonable amount of time
(35 USC § 203).The US government may also use (or
authorize others to use on behalf of the US government)
a copyrighted work or patented technology without
permission anytime, with the sole recourse of the
copyright or patent owner to sue the US government
to recoup “reasonable and entire compensation” for
such use (see 28 USC § 1498 (a), pertaining to patents,
and § 1498 (b), pertaining to copyrights).

There are several other defenses against patent
infringement that limit the reach of intellectual prop-
erty rights. State governments and state institutions
are exempt from patent infringement liability under
the Eleventh Amendment immunity from private suit
(USC, amendment XI). A statutory defense to US
patent infringement liability exists under 35 USC §
271(e)(1), which acts as a safe harbor for activity
reasonably related to the preparation and submission
of an application for federal regulatory approval. Such



activity may include experimentation and other data
gathering. In this regard, § 271(e)(1) can be fairly
characterized as an experimental or research use
defense applicable only in the specific context of
regulatory compliance.* Medical practitioners and
related healthcare entities are also shielded from patent
infringement liability under 35 USC § 287(c) with
respect to the performance of a medical or surgical
procedure on a body.

Accordingly, public concerns based on specific
examples of incorrectly granted or overbroad patents
arguably fail to appreciate the significant govern-
mental resources allocated to achieve only reasonable
grants of exclusivity to support continued innovation.
Still, legislative efforts remain pending to further
improve the US patent system (PRA, 2011). But at
bottom, it is not as easy as one might think to obtain
a patent, and even if granted, a patent does not convey
the legal effect one might expect.

Genes, Embryos, and Their Parts

For the most part, the copyrightability of genes,
embryos, and their parts has been generally dismissed
on the grounds of lack of originality and/or author-
ship as well as intrinsic utilitarian function. The pat-
entability of such subject matter, however, is the focus
of greater contemporary debate. The controversy over
the broad scope of patent eligibility generally has
reinvigorated a discussion over the propriety of pat-
enting biologic subject matter.

The terms gene or embryo patents are not part of
a nomenclature with a customary or universally
accepted meaning. For example, the term gene patent
has been used generically to refer to patents as well as
patent applications where all or just some of the
claims pertain to subject matter ranging from a
full-length DNA sequence that encodes a complete
protein to a DNA sequence that has unknown bio-
logic significance. Because the same term, gene patent,
is often applied to very different things technically
speaking, the legal governance of this technology is at
sea without some measure of precision in the com-
munication of what is being addressed.

Compounding the uncertainty that the science
might carry is the vagary of our patent system that

allows applicants to define their inventions in their
own words, even where such definitions might other-
wise contravene the customary meaning of such
words to others skilled in the art. Accordingly, what
one reads in a patent describing a “gene” may bear
little resemblance to what a molecular geneticist
would otherwise tell you a “gene” is as a matter of
scientific truth. One can begin to appreciate the
inherent difficulty in having confidence in a race
where the starting line itself is debatable.

Although faced routinely with new technologies,
our patent system has perhaps with no other class of
inventions been so significantly challenged in dogma.
In particular, a patent applicant must be able to teach
the public about the invention by providing a reason-
ably clear answer to two fundamental questions:
“What is it?” and “What does it do?” With regard to
traditional gene patents, the response would include
disclosure of the full-length DNA sequence that
encodes a complete protein in conjunction with
information about the protein and its potential bene-
ficial uses. As a matter of scientific research, months, if
not years, of characterization efforts might be entailed.

The Human Genome Project embodied break-
through technology that made it possible for scientists
to obtain vast numbers of genomic fragments by auto-
mated isolation and purification to facilitate chemical
formula descriptions (high-throughput polynucleotide
sequencing) without learning anything about their
origin, fit, or function. The rub was that such an abstract
process of invention hardly came with a complete
answer to what the invention was, much less yielded
any insight as to what the invention did. The dilemma
of knowledge without wisdom came to the fore, and
this change in the scientific paradigm relating to
genomic discovery created significant problems for
our patent system.

In the late 1990s, numerous patent applications
were filed claiming thousands of genomic fragments
with bare indications of what they were and even
fainter disclosures of what they did. Moreover, these
patent claims were of broad enough scope to capture
as an infringer any user of a product derived from
genomic material that included a patented DNA
sequence. Such fears rekindled the public outcry over
gene-patenting generally and its potential chilling
effect on research and development. But the Patent
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Gold Rush was on. Still, like most gold rushes, the
dreams of riches from the ownership of genomic data
alone began to fade almost as quickly as they arose.
The USPTO established an instant moratorium on
the examination of expressed sequence tag (EST) and
single nucleotide polymorphism (SNP) claims (see
USPTO Revised Utility Guidelines, 64 Fed. Reg.
71440, 71441, 1999).

The USPTO struggled with attempts to reconcile
the applicability of traditional, generic principles of
patent law to this emerging technology. The operative
framework for meeting the utility requirements of 35
USC § 101 now includes the mandate for a patent
applicant to articulate a specific, substantial, and cred-
ible utility. In the early 2000s, the USPTO refused to
grant a patent to Monsanto’s scientists Dane K. Fisher
and Raghunath V. Lalgudi on the grounds that the
ESTs they wanted to patent had no specific utility.
After a court battle, the US Court of Appeals for the
Federal Circuit ruled that a claimed invention must
have a specific and substantial utility to satisty 35 USC
§ 101; that an application must show that an invention
is useful to the public as disclosed in its current form,
not that it may prove useful at some future date after
further research; and that an asserted use must show
that that claimed invention has a significant and pres-
ently available benefit to the public where the asserted
use must also show that a claimed invention can be
used to provide a well-defined and particular benefit
to the public (421 E3d 1365, Fed. Cir. 2005).

In the words of the US Supreme Court about the
utility requirement, “[A] patent is not a hunting
license. It is not a reward for the search, but
compensation for its successful conclusion” (Brenner v.
Manson, 383 US 519,536, 1966). Beyond § 101 utility,
the standards for patenting inventions generally have
become stricter in light of the evolving jurisprudence
and will have a profound impact on the patenting of
biologic inventions. Presently, the public spotlight is
focused on § 101 statutory subject matter.

Patent Eligible Subject Matter
In Diamond v. Chakrabarty (447 US 303, 309, 1980),
the US Supreme Court held that patent eligible sub-

ject matter included “anything under the sun made by
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man” when addressing the invention of a genetically
engineered microorganism. This decision is widely
credited as opening the age of modern biotechnology
patenting. Now, more than 30 years later, the question
of what should (and should not) be patentable,
including genes, has reprised. In Bilski v. Kappos, the
US Supreme Court held that the machine-or-
transformation test is not the sole test for determining
the patent eligibility of a process, but rather “a useful
and important clue, an investigative tool, for deter-
mining whether some claimed inventions are processes
under § 101” in concluding that a method of opti-
mizing a fixed bill system for energy markets was an
unpatentable abstract idea (561 US , 130S. Ct.
3218,2010). In the wake of Bilski v. Kappos, the appeal
in Association for Molecular Pathology v. US Patent &
Tiademark Office, which is pending before the US
Court of Appeals for the Federal Circuit, will consider
the propriety of gene patents (No. 10-1406, Fed. Cir.
2011; reviewing 702 E Supp. 2d 181, SD.N.Y. 2010).°

On March 29,2010, Judge Robert Sweet of the US
District Court for the Southern District of New York,
granted summary judgment invalidating seven US
patents, which related to the BRCA1 and BRCA2
genes associated with breast cancer, that are owned or
licensed to Myriad Genetics, Inc (Id. at 211-12, refer-
ring to US Patents No. 5,693,473, No. 5,709,999,
No. 5,710,001, No. 5,747,282, No. 5,753,441, No.
5,837,492, and No. 6,033,857). Judge Sweet based his
conclusions that the composition of matter patent

claims were not directed to patentable subject matter
on the fact that the claimed “isolated DNA” was not
“markedly different” from the corresponding DNA
found in nature. Judge Sweet focused on the expert
testimony that genes are multifunctional with a dual
nature as a chemical molecule as well as an information
repository. In his view, the nucleotide sequence was
the defining characteristic of both native and 1solated
DNA, and therefore, he concluded that the primary
biological function of isolated DNA was the same as
that of the corresponding native DNA. In so doing,
he discounted Myriad’s arguments that the differences
between native and isolated DNA as chemical mole-
cules should be the crux of the patentable subject-
matter inquiry. Moreover, Judge Sweet abruptly
dismissed concerns over the impact of his decision on
the biotechnology industry as unfounded. In addition,



Judge Sweet embraced the Federal Circuit’s recent
patent eligibility precedents to invalidate the method
claims of the Myriad patents.

Although the public reaction to the Myriad ruling
has been mixed, the element of surprise seemed
shared among all. For patient advocacy groups and
medical practitioners, the decision lends credence to
the notion that patent exclusivity for medical pre-
vention, diagnosis, and treatment has been based on
tenuous distinctions from the public domain and
other “lawyer’s tricks:”

The claims-in-suit directed to “isolated DNA” contain-
ing human BRCA1/2 gene sequences reflect the
USPTO’s practice of granting patents on DNA
sequences so long as those sequences are claimed in the
form of ““isolated DNA.” This practice is premised on the
view that DNA should be treated no differently from
any other chemical compound, and that its purification
from the body, using well-known techniques, renders it
patentable by transforming it into something distinctly
different in character. Many, however, including scientists
in the fields of molecular biology and genomics, have
considered this practice a “lawyer’s trick” that circum-
vents the prohibitions on the direct patenting of the
DNA in our bodies but which, in practice, reaches the
same result. (Id. at 185)

For industry members and their patent attorneys, the
decision represents an indefensible departure from
decades of precedent as well as a significant undermin-
ing of established investment-backed expectations.

Now on appeal before the Federal Circuit, Myriad
raises the question whether Judge Sweet was correct
in his characterization of genomic fragments and
synthetic polynucleotides as mere physical embodi-
ments of the laws of nature that should be precluded
from patentable subject matter. While many commen-
tators expect the Federal Circuit to reverse the trial
court on either substantive or procedural grounds,
perhaps we are in store for further surprises. Precedent
notwithstanding, only history will reveal whether
Judge Sweet was simply the first to say the Emperor
has no clothes.

Although DNA is naturally occurring as the bio-
logic blueprint for living organisms, our patent system
presently recognizes the subject matter as patentable
where the claims set forth in a patent application

properly distinguish the invention from the form of
the genomic DNA found naturally. Because our
patent system does not differentiate between the
notions of invention and discovery, the elucidation of
subject matter found in nature may nevertheless give
rise to valid patent claims that relate to the natural
product or process, at least under extant law.

A Path Forward?

The Federal Circuit has reminded us that “Congress
never intended that the patent laws should displace the
police powers of the States, meaning by that term
those powers by which the health, good order, peace
and general welfare of the community are promoted”
(Juicy Whip, Inc. v. Orange Bang, Inc., 185E3d 1364,
1368, Fed. Cir. 1999, quoting Webber v. Virginia, 103 US
344, 34748, 1880). The US Congress has the power
to exclude subject matter as it sees fit from copyright
and patent exclusivity, including action based on a
determination that it is somehow unethical to patent
or copyright genes, embryos, or their parts. But the
danger from such legislative action compels restraint.

The patent eligibility standard under 35 USC
§ 101 is the principal invitation of the patent laws to
would-be innovators everywhere to bring forward
the products of their inventive efforts. Using § 101 in
a gatekeeping role projects a disenfranchising image
of a system established, in the words of President
Abraham Lincoln (1859), to add “the fuel of interest
to the fire of genius.”Without the continued openness
of Section 101, this essential combustion that drives
the engine of innovation may become a thing of the
past. With public health priorities already taking
center stage, we cannot afford to deny the promise of
medical advances that have yet to be seen by restrict-
ing patent eligible subject matter, especially for bio-
technology. Unlike the other conditions for
patentability set forth under the patent statutes,
namely novelty and nonobviousness, § 101 governs
patent eligible subject matter and utility, neither of
which requires a comparative assessment of the
claimed invention against the prior art. Without such
a measure, § 101 is ill suited to execute a gatekeeper
function because it is relatively insensitive to the pace
of innovation in a specific art.
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Rather, § 101 looks more holistically to progress in
the useful arts and best fulfills a role as a static
prescription, which embraces existing technology
and, more importantly, encourages the ingenuity of
technology yet to come. Accordingly, attempting to
refine § 101 to strike a normative balance today
merely defers the debate until a new technology of
concern arrives. But the true detriment of revising
the patent eligibility standard now would be the
incalculable lost opportunity from potential innova-
tors discouraged from invention and public disclosure.
In Chakrabarty, the US Supreme Court took the wise
approach of interpreting § 101 as broadly inclusive in
favor of allowing the other statutory conditions for
patentability to more finely monitor what inventions
may be patented vis-a-vis the prior art. Tinkering
with § 101 in hopes of crafting a standard generally
applicable to past, present, and future technologies,
however well intentioned, may bring unforeseeable
consequences, including the unfortunate chilling of
future innovation.

Copyright or patent exclusivity to biologic subject
matter does not confer “ownership” of life. Nor do
these government grants conjure creativity and inven-
tion where none would have existed. What intellectual
property rights do facilitate, however, is the placement
of knowledge of such innovation in the public domain
and the ability to use such technology freely following
a temporary period of exclusivity. Even during the
term of a patent, for example, technology transfer
through assignments and licenses supports the public
access to the patented technology, and such tech-
nology transfer is designed around efforts to help pro-
vide a roadmap to future innovation.

There are surely instances where copyrights or
patent claims prevent a desirable event, at least for the
moment for some. In certain cases, perhaps the intel-
lectual property rights are accorded overly broad
scope due to ambiguity or error in the grant or
enforcement. However, the appropriate response
would be the faithful application of existing standards,
the reflective consideration of the continuing vitality
of such standards, and change where change is war-
ranted. What 1s imprudent 1s to allow rhetoric or less-
than-fully-informed notions about the cost-benefit
dynamic of intellectual property rights to cast unfair
aspersions upon a vital component of the US economy
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that will only increase in dependency on innovation
for global competitiveness. It is not only ethical to
patent or copyright genes, embryos, or their parts, but
socially desirable to do so.

Notes

1 Igratetully acknowledge the excellent research assistance
of Pauline Pelletier, University of Maryland School of
Law J.D. degree candidate, 2013. All statements in this
text reflect the views of the author alone and should not
be attributed to any other person or entity.

2 Justice Story’s opinion in Lowell v. Lewis, 15 F Cas. 1018
(C.C.D. Mass. 1817), is often cited as the common law
origin for the proposition that inventions “injurious to
the well-being, good policy, or sound morals of society”
are unpatentable. As examples of such inventions, Justice
Story listed “a new invention to poison people, or to
promote debauchery, or to facilitate private assassination”
(Id. at 1019). Although some courts have continued to
recite Justice Story’s formulation, see Tol-o-matic, Inc. v.
Proma  Produkt-Und ~ Marketing ~ Gesellschaft  m.b.H.,
945 F2d 1546, 1552-53,20 USPQ 1332, 1338 (Fed. Cir.
1991); In re Nelson, 280E2d 172, 178-79, 126 USPQ
242,249 (CCPA 1960), the principle that inventions are
invalid if they are principally designed to serve immoral
or illegal purposes has not been applied broadly in
recent years. See Juicy Whip, Inc. v. Orange Bang, Inc.,
185E3d 1364, 1366—67 (Fed. Cir 1999) (disavowing as
no longer good law other, earlier decisions that
invalidated patents to gambling devices on the ground
that they were immoral—Brewer v. Lichtenstein, 278 E
512 (7th Cir. 1922); Schultze v. Holtz, 82 F 448 (N.D. Cal.
1897); National Automatic Device Co. v. Lloyd, 40E 89
(N.D. I1L. 1889)).

3 See Titanium Metals Corporation v. Banner, 778 E2d 775,
781-82 (Fed. Cir. 1985); In re Omeprazole Patent
Litigation, 483 E3d 1364, 1371 (Fed. Cir. 2007); Abbott
Laboratories v. Baxter Pharmaceutical Products, Inc., 471 E3d
1363, 1368 (Fed. Cir. 2006); In re Crish, 393 E3d 1253,
1258-59 (Fed. Cir. 2004) (holding asserted claims
covering a gene’s nucleotide sequence anticipated
where the gene, though not its particular sequence, was
already known to the art); In re Cruciferous Sprout
Litigation, 301E3d 1343, 1349-50 (Fed. Cir. 2002)
(ruling that an inventor’s recognition of substances that
render broccoli and cauliflower particularly healthy does
not permit patent on identifying broccoli seeds or
preparing broccoli as a food product).



4 See Merck KGaA v. Integra Lifesciences I, Ltd., 545 US 193
(2005) (extending 35 USC § 271(e)(1) to all uses of
patented inventions that are reasonably related to the
development and submission of any information under
the Federal Food, Drug, and Cosmetic Act (FDCA),
including preclinical studies of patented compounds that
are appropriate for submission to the FDA in the
regulatory process; and clarifying that the statute did not
exclude certain information from the exemption on the
basis of the phase of research in which it was developed
or the particular submission in which it could be
included); see also Integra Lifesciences I, Ltd. v. Merck KGaA,
496 E3d 1334 (Fed. Cir. 2007) (holding on remand that
the criterion of whether the experimental investigation
of a patented compound is reasonably related to the
development of information for submission to the FDA is
established at the time of the experiment, and does not
depend on the success or failure of the experimentation
or actual submission of the experimental results; stating
that studies of compounds that are not ultimately
proposed for clinical trials are within the § 271(¢)(1) safe
harbor, when there was a reasonable basis for identifying
the compounds as working through a particular biological
process to produce a particular physiological eftect; and
reasoning that the § 271(e)(1) safe harbor did not depend
on a distinction between discovery and routine research,
but on whether the threshold biological property and
physiological effect had already been recognized as to the
candidate drug; but see Proveris Science Corporation v.
Innovasystems, Inc., 536E3d 1256 (Fed. Cir. 2008)
(clarifying that the § 271(e)(1) sate harbor does not
immunize manufacture, marketing, or sales activity that is
used in the development of FDA regulatory submissions,
but is not subject to the FDA premarket approval process)).

5 On August 16, 2012, the US Court of Appeals for the
Federal Circuit, in Association for Molecular Pathology
v. US Patent & Trademark Office, 686 E3d 1303 (Fed.
Cir. 2012), reversed the district court’s decision that
Myriad’s composition claims to isolated DNA molecules
cover patent-ineligible products of nature under § 101.
The Federal Circuit held that each of the claimed
molecules
composition of matter and, thus, constituted patent-
eligible statutory subject matter. This decision awaits
possible appeal to the US Supreme Court.

represented a nonnaturally occurring
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Chapter Ten

It Is Not Ethical to Patent or
Copyright Genes, Embryos,

or Their Parts

David Koepsell

In this chapter, I argue that according to two prominent ethical theories—namely a Mill-based utilitarianism and a
Kantian-based deontology—it is unethical to grant patents over naturally occurring life forms and genes. After explain-
ing the consequentialist/utilitarian theory behind the emergence of intellectual property law, and its intention to
encourage innovation and dissemination of knowledge through state-granted monopolies, I argue that there is no evi-
dence that patents over life forms, tissues, or genes fulfill the intentions of intellectual property law. In fact, patents may
slow or otherwise hinder both the basic research and innovations that may result from the biosciences. Moreover, there
are deontological reasons for prohibiting such patents. Patents over tissues, cells, genes, and other naturally occurring
materials may violate our rights or duties to the scientific commons, that realm of the world that is discovered rather
than invented. Finally, such patents may impede our equal dignity as humans, or the dignity of other living creatures,
using both as instruments, or means to ends, rather than treating them as ends in themselves.

Introduction

Modern biotechnology is capable of great good. As
scientists uncover the links between genes (which are
the parts of DNA that direct the production of
proteins) and phenotypes (how a life form looks,
functions, etc.), the ability to create new medicine,
treatments, and deeper understandings of both health
and disease are improved. Particularly important in
the field of human medicine has been the completion
of the Human Genome Project (HGP), an interna-
tional, largely publicly funded effort to map the
contours of the human genome. Completed in 2003,
the HGP was announced as uncovering the general
map of mankind’s “common heritage,” the genetic
code that all share, with only a very small amount of

genetic distinction between any two human individ-
uals (HGPI, 2012a, 2012b). DNA 1is actually a
common heritage of all life, and the genes that com-
pose us and comprise our functioning are shared
among species as well. Nature has selected, over the
billions of years of evolution on Earth, the genetic
mechanisms of life. The most basic of these are shared
widely, and each species has developed its own unique
genetic traits; but the common heritage of all life as
we know it is contained in our common DNA.

It was with during the course of the HGP that
wide-scale patenting of DNA began (Varmus, 2010;
Science, 2011). Patents are poorly understood by the
general public, but their industrial value is enormous,
and their applications widespread. Few people realize
that DNA can be patented, or why. Most people are
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not aware that roughly 20% of the genes that com-
pose all humans have some patent claim attached to
them. Nor are they aware of what this means or
involves. Slightly more people know that life forms
themselves can be patented, but this too remains mys-
terious and detached from ordinary experience. What
does it mean to say that an individual or entity holds
a patent on a gene, protein, or life form? What then
are the ethical implications of such patents?

Below I briefly examine the nature and history of
intellectual property (IP), including patents and
copyrights, as well as the arguments for and against IP
in various technologies. Then, I review the history of
the application of IP to life forms and now to genes.
Finally, I outline the ethical implications and conse-
quences of patenting DNA and life forms as this prac-
tice exists today, and where it might lead in the future.

Intellectual Property

Intellectual property is a rather recent invention in
the law. Until about 200 years ago, there simply were
no widely adopted laws or customs that guaranteed to
those who made either aesthetic or utilitarian crea-
tions exclusive rights to the profits from them for a
period of time. The very first patents and copyrights
were originally granted by sovereigns (kings or
queens) in European monarchies in the early to
mid-1600s. Something called a letter patent was issued
by a sovereign as an enticement for creative people to
produce some innovative or lucrative art (including
productive arts) so that they would either enter or stay
within the kingdom. A letter patent was the grant by
the sovereign of an exclusive right to practice that art
within the domain of the sovereign for some specified
time period (Blackstone, 1766; Bracha, 2004). Since
their inception, intellectual property rights have been
legal monopolies. The theory behind them has not
changed since the first letter patent. The idea is that by
granting an exclusive right to practice some art, or
produce some product, innovation will be encour-
aged, and creators will be justly rewarded for their
contribution to the nation’s wealth. While in France,
tollowing the revolution, the dominant argument for
creating monopolies for authors was based upon a
moral right to the reproduction and profit from

original expressions, the bulk of the nations that came
to adopt IP did so on purely utilitarian grounds
(Dutton, 1984).

Thomas Jefferson (1743—1826)—third president of
the United States, as well as prolific author and
inventor—was an early proponent for adopting the
clause in the US Constitution that enabled Congress
to pass laws creating IP rights in the United States
(cf. Mossoff, 2006). The US has since become the
model for the spread and creation of IP regimes else-
where. But Jefferson was fully aware that the creation
of IP was a practical issue, not determined by any
rights, and to be measured only by the effects of IP
laws on both creating incentives for the arts and pro-
ductive sciences. The monopoly rights to be created
by patents and copyrights were also to remain limited,
as part of the goal of creating monopoly incentives for
a time was to prevent secretiveness (an extra-legal way
to enjoy some market advantage) and to move
knowledge into the “public domain.” The public
domain is simply the set of knowledge that is freely
available for all to use. Matters that are tied up in IP
remain outside of the public domain, and remain the
private domain of IP holders to do with as they will.

Creating legal institutions to promote investment
of time and creativity into producing new, useful, and
aesthetically appealing arts was deemed necessary
partly because of the nature of their subjects. Once a
new idea is expressed, either through the creation of
some device, or by way of painting, novel, poem, etc.,
there is no natural way to exclude others from express-
ing the same idea. This is unlike other forms of prop-
erty, like land or moveables (property that is not real
estate, like a hammer, automobile, cow, etc.). Land and
moveables are rivalrous, meaning that the possession
of them is exclusive by nature. If you and I both want
to exert control over rivalrous goods, we literally have
to fight it out physically (or negotiate) until one of us
possesses the thing to the exclusion of the other. The
old saying that “possession is nine-tenths of the law” is
true, and it is based upon the assumption that the
current possessor of an object or piece of land is the
proper possessor (and thus the owner) who is entitled
to maintain his or her quiet, unimpeded possession
against all other claims to ownership.

Ideas are not like land or moveables (cf. Gordon,
1992). They are neither rivalrous nor exclusive. When
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you and I both possess an idea, we deprive the other
of nothing. Each can use the idea to his or her heart’s
content without injuring the originator or first
expresser of the idea. Even when we each express the
same idea, no matter who originated it, no one is
deprived of anything. IP is nonrivalrous and nonex-
clusive by nature. This is why IP laws were deemed to
be necessary. It was believed that without some limited
monopoly right over an expression, creators would
not invest the time or money necessary to create
something innovative, valuable, and new. Thomas
Jefterson, who led the effort to create a patent system
in the US, recognized the practical arguments in favor
of IP, as well as the moral need to limit IP, stating in
one of his letters:

It would be curious then, if an idea, the fugitive fermen-
tation of an individual brain, could, of natural right, be
claimed in exclusive and stable property. If nature has
made any one thing less susceptible than all others of
exclusive property, it is the action of the thinking power
called an idea, which an individual may exclusively pos-
sess as long as he keeps it to himself; but the moment it
is divulged, it forces itself into the possession of every
one, and the receiver cannot dispossess himself of it. Its
peculiar character, too, is that no one possesses the less,
because every other possesses the whole of it. He who
receives an idea from me, receives instruction himself
without lessening mine; as he who lights his taper at
mine, receives light without darkening me. That ideas
should freely spread from one to another over the globe,
for the moral and mutual instruction of man, and
improvement of his condition, seems to have been pecu-
liarly and benevolently designed by nature, when she
made them, like fire, expansible over all space, without
lessening their density in any point, and like the air in
which we breathe, move, and have our physical being,
incapable of confinement or exclusive appropriation.
Inventions then cannot, in nature, be a subject of prop-
erty. Society may give an exclusive right to the profits
arising from them, as an encouragement to men to
pursue ideas which may produce utility, but this may or
may not be done, according to the will and convenience
of the society, without claim or complaint from anybody.
(Jefferson, T. 1813/1984)

Jefterson believed in the necessity of a limited period
of protection, and headed the US Patent Office for a
time after it was formed. But the operative word is
limited, and over time, IP laws have extended the
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periods of protection for both authors and inventors
significantly. Originally, patents were valid for 14 years,
and so were copyrights. This meant that authors and
inventors held the exclusive right to the production
and dissemination of their works for 14 years, after
which anyone might copy them and disseminate those
copies. Currently, the patent term is 20 years, and
authors enjoy a monopoly for their entire lifetime, plus
an additional 70 years after they die (USPTO, 2012).

It 1s certainly debatable now whether the patent
term, and certainly the copyright term, is sufficiently
limited to balance the competing goals of IP regimes.
Do new, useful, and enjoyable arts move quickly
enough into the public domain? Are such long
monopolies strictly necessary to promote the progress
of the useful arts and sciences? IP law itself is subject
to criticism, both based upon first principles (it is a
limited restriction on otherwise free expression, after
all) and from a pragmatic standpoint: Are the terms of
protection sufficiently balanced against the demand
for enriching the public domain?

Moreover, the expansion of IP into sciences and
arts never contemplated in Jefferson’s time raises
further ethical and practical challenges. Specifically,
within the past 50 years or so, patents have been
extended to protecting inventive life forms, and
now genes. What ethical concerns suggest that these
sorts of things ought not to be patentable? There are
both deontological (duty-based) and utilitarian
(consequence-based) ethical arguments against the
sorts of patents now routinely granted to both life
forms and genes.

Before we examine those arguments, let us briefly
review the history of how the present practice came
into being. Perhaps this history will clarify the ethical
arguments against the practice, by illuminating the
nature of the slippery slope that led to the current
aberration in the law.

Patenting “Life”

At one time, it was unthinkable that one could patent
an animal. Section 101 of the US Patent Act of 1952
provides a list of patent-eligible things, including
processes, machines, manufactures, and compositions
of matter. Patent-eligible things fitting one or more of



these categories can become patented if they are “new,
nonobvious, and useful” One might well wonder
how plants, animals, and genes came to be considered
to be patent-eligible, then.

On April 10, 1790, George Washington signed the
first Patent Act of the United States into law. For some
140 years, both the United States Patent and
Trademark Office (USPTO) and inventors tacitly
agreed that life was excluded as products not of inven-
tion but of nature. But in the 1930s, plants became
explicitly recognized as patent-eligible subject matter
under the Plant Patent Act (PPA) of 1930, which
stated at 35 USC. § 161: “Whoever invents or dis-
covers and asexually reproduces any distinct and new
variety of plant, including cultivated sports, mutants,
hybrids, and newly found seedlings, other than a tuber
propagated plant or a plant found in an uncultivated
state, may obtain a patent therefor, subject to the con-
ditions and requirements of this title.” This act was
passed to satisfy the demands of plant breeders who
created new, valued strains of plants. But it is impor-
tant to note that the protection only extends under
the PPA to all asexually reproduced derivatives of
a uniquely created hybrid. It does not restrict
independent production of the same or similar hybrid
and sales of its asexually reproduced derivatives.
Nonetheless, the PPA served as one of the cases that
led us to where we are now. Even following the PPA,
however, the courts refused to extend patents beyond
mere plants to other living organisms, denying patent
eligibility to a bacterium in the case In re Arzberger,
112 E2d 834 (CCPA 1940).

The slope that carried us to patenting genes began
in part with Parke-Davis v. H.K. Mulford & Company
189 Fed. 95 (1911). In Parke-Davis, Judge Learned
Hand considered whether an isolated and purified
form of adrenalin was patentable. The adrenalin, as
patented in US Patent No. 753,177, was extracted
from suprarenal glands as a salt, and then further puri-
fied as a base. The court concluded that because
adrenaline had been isolated and purified from its
original state, the utility of the isolated and purified
substance deviated greatly from the substance in its
natural form, suggesting that the novelty requirement
was met. This is both because the purified substance
does not simply occur in nature and because the
extraordinary or unexpected results that are achieved

when the substance is isolated or purified are indica-
tive of patentable invention.Thus, a natural compound
was considered patent-eligible based upon the theory
of isolation and purification. We will come back to the
impact of the “isolation and purification” theory of
patenting life shortly.

Another critical case broke down the barrier to
patenting nonplant life forms in 1980. In Diamond v.
Chakrabarthy, 447 US 303 (1980), the Supreme Court
overturned the Patent Office’s rejection of a patent on
a “new” bacterium, created by Chakrabarthy, which
was developed to help consume hydrocarbons. The
Supreme Court held that, while “laws of nature,
physical phenomena, and abstract ideas are not
patentable, respondent’s claim is not to a hitherto
unknown natural phenomenon, but to a nonnaturally
occurring manufacture or composition of matter—a
product of human ingenuity ‘having a distinctive

995

name, character [and] use.” Finally, the doors were
wide open to patent new life forms, presumably as
compositions of matter. Given that the Patent Act
itself did not explicitly prohibit the patenting of life
forms, and given that Chakrabarthy had created a new,
useful, and nonobvious composition of matter, the
court reasoned there was no good reason not to
extend patent-eligibility to the bacterium (Hughes,
2001; EC, 2011).

In the age of genetic modification, this reasoning
has been used to patent all sorts of genetically
engineered life forms, including the famous
OncoMouse™ or “Harvard Mouse.” Genetically
engineered life forms do not occur in nature, they are
arguably the product of human inventiveness, they are
clearly compositions of matter, and they are frequently
useful. The Harvard Mouse is a very useful model for
conducting drug trials requiring a nonhuman model
of cancer. The patent on the Harvard Mouse has
earned Harvard University millions of dollars, and in
turn, the availability of the Harvard Mouse to
researchers has immeasurably aided the development
of new cancer treatments. The Harvard Mouse was
created through clever splicing of a known mutation
into a mouse to create a mouse more susceptible to
cancers. Rather than relying on pure natural chance,
this engineered mouse serves a function that enhances
the ability to do cancer research and meet human

needs. It is the result of changing nature, and creating
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something new. But the reasoning that led to the
Harvard Mouse also supported attempts to patent
unmodified genes, and stands as perhaps the greatest
dilemma in the realm of life-form patents (Anderson,
1988; Marshall, 2002; Murray, 2010).

During the course of the HGP, the first big wave
of patents on genes began to be filed. Under the
reasoning of the cases cited above, those patents
became routinely approved, and now nearly one-fifth
of the genes common to all humans have some patent
claim against them. The reasoning behind granting
these patents includes the notion that there is no
general, legal prohibition to patenting life forms, the
genes for which the patents were issued are all isolated
and purified, and genes are all compositions of matter,
and thus patent-eligible.

One of the most profitable uses to which human
gene patents have been put is in diagnostic testing.
Identifying a gene whose presence or mutation indi-
cates the presence or propensity for a disease is
extraordinarily helpful in medicine. Genetic screen-
ing now enables the early detection of genetic diseases
or the propensity to contract a disease. Knowing of
this presence or propensity often increases both life-
style and treatment options for patients. Companies
that have patented disease genes can ensure that their
diagnostic tests have a monopoly of the market of
testing for a particular disease or disorder.

‘While a number of people and organizations have
challenged the practical and ethical implications of
disease gene patents (including myself in my book
Who Owns You? Wiley-Blackwell, 2009), it was not
until recently that a court case challenged the legality
of such patents. In the recent case, AMP v. USPTO, a
number of plaintiffs, including an organization repre-
senting tens of thousands of physicians, have chal-
lenged Myriads (a Utah-based corporation) patents
on two mutations of the BRCA genes BRCA 1 and
2 whose presence indicates a significantly increased
propensity for developing breast and ovarian cancer.
The District court judge held in favor of the plaintiffs
in early 2009, finding that the patents to the isolated
(not even purified) genes were invalid patents on a
naturally occurring product. This case will surely be
challenged all the way to the Supreme Court and will
define the legality of such patents, but we might
well consider the history cited above from an ethical
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perspective. What moral considerations suggest that
patents on life forms and genes ought not to be toler-
ated? Arguments can be made against such patents
from several ethical perspectives.

Consequentialism

Intellectual property is an inherently utilitarian
undertaking. According to basic utilitarian moral
principles originating with Jeremy Bentham (1748—
1832) and John Stuart Mill (1808-1873), acts that
bring about the most benefit, good, or pleasure for the
most people are the right ones to pursue, while acts
that bring about the most harm or pain for the most
people are the wrong ones to pursue (Mill, 1863/2001;
Hooker, 2000). As described above, IP regimes were
created because of a natural inability to prohibit others
from expressing ideas, and a desire to create incentives
to create new and useful things, and to move those
ideas into the public domain after a period of time.
Given that IP rights are not natural rights, but rather
creations of the positive law meant to enhance utility,
whenever they are in practice antithetical to utility,
they ought to be revised or scrapped. In the case
of gene and life-form patents, it is likely that these
patents are undermining utility generally speaking.

While cases like the Harvard Mouse strongly
suggest that happiness is increased because of patents,
there are significant gaps in the argument. The
argument assumes that advances like the Harvard
Mouse would not be made without a patent incen-
tive. There is simply no evidence for this point of
view. In fact, most of the history of human science
and technology took place without any IP incentive.
Moreover, funding for the basic science behind
advances like the Harvard Mouse comes from federal
grants, and not from a profit incentive. Science moves
forward propelled largely by forces outside of profits,
including the availability of public money for basic
research, and scientists’ desires for pursuing natural
truths, as well as baser interests in their careers, fame,
notoriety, etc. So it is not possible to claim validly that
medical advances of any kind are dependent upon the
monopoly incentive of a patent.

Patents, moreover, do not ensure profits. Many
great terrific amounts of

inventions consume



investment in research and development, and prove
unprofitable anyway. Holding a monopoly never
ensures that there is any market demand. Patents are,
in many cases, just an extra cost of doing business
without any guarantee of reward. There is, in fact, a
growing body of evidence from the field of eco-
nomics that shows that IP provides a drag on innova-
tion given the nature and length of patent terms
(Lemley, 2001; Gallini, 2002; Jafte & Lerner, 2006;
Holman, 2009; Huang & Murray, 2009; Torrance &
Tomlinson, 2009; Williams, 2010). If patents are disin-
centivizing innovation in medicine, the overall effect
on utility would presumably be greater than in other
technological areas.

Patents also affect basic research. In basic science,
which investigates natural truths, as well as in tech-
nology, which applies natural truths to some practical
end, the existence and effect of so-called patent thickets
are well known. Patent thickets emerge when patents
in a particular scientific-technical area are granted
“too far upstream.” Consider natural laws as belonging
to the upstream part of the spectrum, and particular
practical applications of natural laws to a technology
to lie downstream. If patents are granted too close to
the natural laws themselves, then both the scientific
investigation of those laws and their practical applica-
tions can sufter. In the life sciences, we can argue that
unmodified genes and other natural phenomena are
too far upstream, and that by granting monopolies to
these phenomena, both the basic research into the
natural laws involved and their creative applications
by others through technologies are impeded. The
effect on general utility is clear.

As a case in point, consider the eftects of the Myriad
patents on the BRCA 1 and 2 genes. These patents
cover not merely the application of the particular, nat-
urally occurring genetic mutation sequence to a
particular test, but the sequence itself. Among the first
claims specified in the patent are monopoly claims to
the isolated sequences identified as causing a propen-
sity for breast and ovarian cancer. The inventive step
that is claimed to have made the patents valid was in
identifying and isolating the sequence.

But nature itself isolates genetic sequences through
natural processes. A gene is not just a random string of
nucleic acids. Rather, it encodes, using known and
well-understood processes, the instructions for the

production of proteins in cells. Promoter codons
(three-nucleic acid strings) and stop codons mark the
beginnings and ends of genes in the 3 billion base pair
string that is the human genome. Nature devised the
beginnings and endings of the BRCA 1 and 2 genes,
and when they function correctly, they produce
proteins that inhibit cancers. When mutations to these
genes occur then they cease to function as evolution
devised them.

Now, scientists discovered the link between the
presence of these mutations and an increased pro-
pensity to suffer breast and ovarian cancer. Granting
patents to the sequences themselves arguably decreases
general utility in a number of ways. Women (and
men) who have a family history of such cancers can
now only test for having the BRCA1 and 2 mutations
by paying a single company for the right to see
whether they possess that genetic mutation. Myriad
charges about US$3000.00 for this test, making hun-
dreds of millions of dollars per year, even while the
actual cost of conducting such tests is roughly
US$300.00 and falling every day (Ahmad, 2012).

Myriad has also sued clinical researchers who, using
the publicly available knowledge of the genetic code
of the BRCA1 and 2 mutations (published in the
patent), dared to perform tests for their presence in
their own labs as part of clinical studies. Myriad has
the right to prevent such studies, as they own the
exclusive right under the patent to the use of those
sequences in testing for the presence of those
sequences. But blocking clinical studies also arguably
negatively affects general utility. While Myriad’s vast
profits measure in favor of an increased utility for
Myriad, there is good evidence that overall utility, for
researchers, patients, and the general public (who
helped finance the discovery of the BRCA 1 and 2
genes through federal grants), is reduced dispropor-
tionately. Thus, on utilitarian grounds, Myriad’s
patents are actually immoral.

We should continue to allow patents on genes and
life forms only if we know that, without them, general
utility will decline. There is no evidence that it would,
and there is an accumulating body of evidence that
suggests that it would actually increase if we did away
with such patents altogether. Without patents, there
would still be basic research into both existing
genomes and recombinant technologies by which the
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Harvard Mouse was created. Basic research, if it might
be profitable, would continue to be available to
anyone, once published, for application through some
technology. Without the fear of patent thickets, basic
research might well flourish, and technical advances
may well increase. Innovation and research proceed
apace in other fields without the patent incentive.

An example is particle physics. Most basic science
in particle physics moves forward with public
financing, and without the potential or promise of
monopolies through patents, much less commercially
viable innovation except by way of rare spin-oft tech-
nologies (Pickering, 1984; IM, 2003, appendix). Yet
the public funds this research, advances are made rou-
tinely, and the pursuit of the science involves massive
capital expenditures. It seems likely that medical
research and technology would similarly move for-
ward without patents, especially given the public’s
much more intimate connection with the fruits of
medical research and biotechnology compared with
particle physics. There seems to be little in the way of
consequentialist support for maintaining the current
practice of biotechnological patents, especially at the
upstream end near the fruits of the basic research.

Deontological Arguments

Even setting aside utilitarian arguments, and even
were we to assume that the balance of utility favored
patenting life forms or genes somehow, there might
yet be reasons to oppose the practice on other grounds.
‘We might well argue that patenting life forms and
genes violates some duty we owe, or violates the
rights of others, utilizing Kantian-based deontological
arguments. Immanuel Kant’s (1724-1804) formula-
tions of the categorical imperative have been used by
numerous thinkers to argue (1) that one has a
fundamental right over one’s body and (2) that one
has a duty to treat another with respect and never use
another merely as a means to an end (Kant, 1785/1998;
Korsgaard, 1996; Baron, 1999). Let us consider what
rights or duties are implicated, and whether patenting
life forms or genes ought to be prohibited under
deontological ethics.

The potential stakeholders in debates about
bio-patents include the public, individual donors of
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tissues, prospective patients, basic researchers, and
those who take basic research and turn it into market-
able products. Who among these stakeholders has a
right to genes or life forms, and what rights are
encumbered by patents?

Patents do not inhibit any possessory rights.
Myriad’s patents do not prevent your “use” of the
genes in your body, in the sense that your body is per-
fectly, legally entitled to go about its business without
paying Myriad a royalty. But patents do grant an
exclusionary right to Myriad and other patent holders
over both natural and engineered biotechnologies.
What this means is that Myriad and other patent
holders can exclude you from doing certain conscious
things with your genetic material, or with the material
of engineered life forms. You cannot reproduce the
protected genetic sequences, or use them in new
inventions, without paying a royalty to Myriad. That
prohibition 1is significant in the field of genetic
research, because in order to look for the presence of
a genetic sequence in anything, you first must make
multiple copies of the searched-for sequence. The
process is called polymerase chain reaction (PCR),
and it amplifies the presence of genetic material by
making multiple copies of a sequence. PCR techni-
cally violates a patent if it involves reproduction of a
patented gene, and so it is disallowed under a strict
interpretation of the patent law. In essence, this means
you are prohibited from looking at portions of your
own genetic code, even if you had access to the tools
and the know-how to look for it. Actually, Salzberg
and Pertea (2010) developed a computational screen
that “tests an individual’s genome for mutations in the
BRCA genes, despite the fact that both are currently
protected by patents” (p. 1). Instead, you must pay a
royalty to Myriad to look for the presence of genes in
your own body. This is, in fact, exactly how Myriad
has enforced its patents.

Arguably, this violates a right at least to know
something vital about yourself. There is no greater,
basic right than that of ownership or dominion over
your own body, as numerous Kantians have argued
(e.g., Korsgaard, 1996; Calder, 2006). Yet patent laws
now prohibit your acquiring this knowledge except
through license from some third party, which has
claimed exclusive rights to portions of the DNA
common to everyone. I have argued that there are



simply parts of the world over which no control can
ethically be exerted (Koepsell, 2009). I call these com-
mons by necessity. While in economics we often hear
the term commons used to describe portions of the
world over which we choose not to allow ownership
claims, I contend that there are still other parts of the
world over which no ownership claims could logi-
cally be exerted. A state park is an example of a com-
mons-by-choice, whereas 1 argue that DNA and
other similar things simply cannot be possessed or
controlled to the exclusion of others as a matter of
logical or material necessity. We have a categorical
duty to respect the commons by necessity.

Among other similar entities are things like radio
waves, which cannot be enclosed in any meaningful
fashion. One can broadcast on a certain frequency, and
maintain a monopoly by force (like possessing a
hammer) over that band of the spectrum for some
limited circumference, but only until the next person
comes along and broadcasts on the same frequency.
Then, we have a classic tragedy of the commons in
which we each, through force, attempt to maintain
our monopolies. But because of the nature of radio
waves, over which we can never exert a totally
exclusive monopoly, we must instead reach some
agreement. This, I contend, is a classic case of a com-
mons-by-necessity, because radio waves are not natu-
rally capable of being exclusively controlled by anyone.

DNA and nonsterile life forms are similar. DNA
is a complex object, whose existence (once begun,
whether by nature or by human design) is beyond the
control of any individual. Natural, evolutionary forces
define the ongoing shape of the domain, altering it
according to natural laws, even in the case of
engineered life forms, as long as they are nonsterile.
Like radio waves, any attempt to exert exclusive con-
trol over a life form that is free to undergo the processes
of evolution will fail. It simply cannot be enclosed.

Genomes, once freed, are nonexclusive and nonri-
goods. Unlike
processes, or compositions of matter of other kinds,

valrous machines, manufactures,
their continued existence and state of constant flux
are not dependent upon humans. It may even be the
case that engineered life forms enjoy a “right,” just like
nonengineered life forms, to reproduce freely, pursue
their life-goals, and evolve without owing anything to

their creators. It is certainly plausibly and arguably the

case that nonengineered life forms share this right
(Attfield, 2003; Keller, 2010), and attempts by anyone
to exert some exclusive control over the information
in their genes, or the expression of that information
by any means, violates individual autonomy, privacy,
and the right to self-determination.

There is yet another deontological, categorical
duty implicated in attempts at owning genes and life
forms: the duty to respect the equal dignity of others.
The value of life is not instrumental; rather, it is abso-
lute. No person can be used as a means to an end, and
we are all under an ongoing duty to treat everyone
with equal, inherent dignity. Allowing patents on life
forms violates our categorical duty to treat others
with inherent, equal dignity, and makes life and its
constituent elements instrumental values, rather than
categorical.

While this argument is typically extended only to
persons, one could well argue that this is an arbitrary
distinction, especially in light of the nature of genetic
material. Genes know no bounds. Individual genes are
often shared by numerous species. Genes that appear
in fruit flies also appear in humans, and many other
species. The nature of DNA in general, as a commons-
by-necessity, means that not only does it evade any
conscious attempt to contain it, but also there is no
natural constraint on its extent. Respecting dignity
extends not only to the community of human beings
who share our common genetic heritage, but also to
the community of creatures that share this heritage. It
is our shared evolutionary history as various species
that define the borders of each species. These borders
themselves are ill defined. Treating any species, even if
it is engineered, as instrumental for some other goal
violates the fundamental right of dignity of each
member of any species.

There is no converse duty owed to those who
discover or express new things. Expressing some new
idea does not carry with it some right to be compen-
sated for that expression. No such right flows from
expressions because they too are nonrivalrous and
nonexclusive. Once expressed, any idea may be freely
used without depriving the expresser of any right.
Nor is any duty to compensate implied by another’s
expression even of a valuable expression. Some have
argued there is a moral duty to compensate those who
enrich us through their discoveries or inventions. If
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there is such a duty, it is difficult to see how such a
duty could become ethically, legally imposed through
IP law, although each person who benefits might well
be inclined to pay those who benefit them in some
way for their supererogatory acts. While Thomas
Edison should certainly be compensated for each
light bulb he sells, must everyone else be precluded
from making competing light bulbs, or selling them
for a profit? This is a general argument against the
ethics of intellectual property itself, which forecloses
the free expression of ideas of others, even in the
case of innocent, independent discovery or invention.
This argument becomes even more compelling in the
case of life forms and genetic material in light of the
clear nature of such things as commons-by-logical/
material-necessity.

Conclusions

In sum, there are few arguments in favor of the
existence of any duties or rights supporting IP claims
against life forms or genetic material, and a number of
arguments in favor of rights and duties that are explic-
itly impeded or violated by such claims. Moreover, the
fundamental right of dignity is clearly implicated in
IP claims, at least to human genetic material, and
arguably to genetic material in general.

IP law ought not to be extended to the protection
of claims against either genetic materials, engineered
or naturally occurring, or life forms. IP claims made
for genetic materials or life forms fail under both
utilitarian and deontological arguments. There is no
evidence that IP increases general utility at all, and
especially in the field of biotech and medical research.
Given the availability of state-funding for basic
medical and biotech research, and the potential
impediments to access, through patent thickets and
monopolistic pricing, utilitarian arguments fail to
support the continued use of IP in these domains. In
fact, there is an increasing body of evidence being
generated by economists, and also based upon the
experiences of various sectors of the economy that
thrive even in the absence of IP, that IP might well be
a drag on innovation and development.

Further, deontological arguments do not support
life form, genetic, or biotech patents. DNA and
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individual species are arguably commons-by-necessity,
not prone to exclusive control. No rights are impeded
if patents on these domains disappear, whereas clear
rights are violated with their application. Finally, there
is a strong argument that dignity requires that genetic
material, life forms, and similar technologies remain
free, unimpeded by the extension of a state-sanctioned
monopoly, and available to all for mutual benefit,
investigation, and use.
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Reply to Koepsell

In asserting that it is unethical to patent or copyright
genes, embryos, or their parts, Dr Koepsell ably
challenges the notion that intellectual property pro-
tection is essential to innovation. He asserts that patent
rights fail utilitarian and deontological justification,
particularly with respect to medical technology, and,
thus, concludes that intellectual property protection
for such subject matter lacks societal benefit.

The ethics of legal governance are hardly ever
binary, i.e., no absolute rights and no absolute wrongs.
Rather, the law most often seeks to balance competing
priorities, whether social, economic, or ethical—the
lesser of two evils, if you will. The same is the case
with the issue of patenting or copyrighting genes,
embryos, or their parts.

Can patent rights frustrate certain behavior that
may have its own moral imperative, such as low- or
no-cost access to a particular medical treatment?
Perhaps, but because they might, the legislature wisely
limited the duration of patent exclusivity, and the
executive and judiciary have remained mindful of
cabining the scope of exclusivity to comport only
with the precise subject matter that the inventor has
brought to the public. Accordingly, the patent system
promotes an incentive to innovate and to invest in
innovation, as well as facilitates the public knowledge
of cutting-edge technology, but precludes free riding
on the inventor’s efforts for a finite period. And while
this balance of competing priorities may not be

Lawrence M. Sung

achieved optimally in every case, there are countless
examples where technology would not have been
made available to the public as quickly, if at all, had
exclusivity been unavailable through intellectual
property protection or other regulatory measure.

public

knowledge of such innovation occur without patent

Can equivalent innovation and the
protection? Perhaps, but only if the inventive resources
universally adhere to the pristine principles of robust
collaboration, prompt publication of reliable data, and
open access to research tools and materials. This effec-
tive dynamic has been demonstrated in certain
scientific research initiatives, but always where the
inventive resources are exclusively embodied in an
identifiable and manageable number of entities, and
often where governments commit the primary
financial support and have the ability to regulate the
behavior of the inventive entities. Where such exter-
nalities are missing or inadequate to accomplish the
research and development mission to the shared
success of the members, the cooperative disintegrates.
Moreover, where foreseeable commercial exploitation
exists, the allure of competitive advantage may
manifest, arising from rogue member behavior and/or
third-party market entry. Even well-conceived and
managed, large-scale collaborations, such as the
Human Genome Project or International HapMap
Project, are not immune from such destabilizing
influences.

Contemporary Debates in Bioethics, First Edition. Edited by Arthur L. Caplan and Robert Arp.
© 2014 John Wiley & Sons, Inc. Published 2014 by John Wiley & Sons, Inc.



But alternatives aside, can we afford to disarm
medical technology innovation by eliminating patent
protection for genes, embryos, or their parts? If the
development of novel diagnostics and therapeutics is
enhanced by the patent system, even if only for a few
conditions or diseases and even if only by weeks or
months, would it be unethical to unwind the legal
mechanism that supports the enterprise? An applica-
tion of the precautionary principle also suggests that
before any such action, the assurance that public harm
would not result is warranted.

The potential injury to the public good that
arguably occurs with the wholesale withdrawal of
patent exclusivity to genes, embryos, or their parts
may also include the unintended consequences of
decreased funding availability for basic medical
research generally. Where the goal of innovative
diagnostics and therapeutics involving genes,
embryos, or their parts remains vital, a reduction in
private investment must be matched by an increase
in government funding to maintain status quo. The
relative 1nelasticity of public funding makes this
problematic, which can lead to a loss of dedicated
funding for research involving genes, embryos, or
their parts, a dilution of funding for basic medical
research generally, or both. Moreover, setting specific
research priorities a priori is not an easy function for
any government to administer. Allowing the market
to identify the demand for certain medical products
and services 1s optimal.

So, 1s there common ground? The patent law, like
laws generally, is meant to be a dynamic system that
reflects our shared moral and ethical values. The exist-
ing standards for obtaining a patent to genes, embryos,
or their parts may be carefully tailored and/or rigor-
ously applied to ensure that the public receives the true
benefit of the invention disclosed as measured against
the impact of the temporary grant of exclusivity
awarded to the inventor. Moreover, the courts have the
discretion to refine this balance further by withholding
the grant of injunctive relief and/or limiting money
damages where patent infringement is found. Indeed,
the legislative agenda on patent reform has included
the consideration of the apportionment of patent
infringement damages to recognize the true value of
the invention over the prior art, and this represents a
movement away from broad patent enforcement.

At bottom, there is room within the existing US
patent system to work to embrace the goal of bringing
new medical technology involving genes, embryos, or
their parts to the public as quickly as possible with
intellectual property incentives that ultimately have
minimal impact, even during the temporary terms of
exclusivity, on patient access and future medical
technology innovation. Striking the proper balance in
this regard will require the cooperative participation
of stakeholders and depend upon the continuing
agreements and disagreements among reasonable minds,
such as the lively and thought-provoking discourse the
Contemporary Debates in Bioethics has afforded here.
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Reply to Sung

I appreciate Professor Sung’s attempt to defend the
legal system’s current approach to patenting of life and
genes. It is in every way what lawyers (including
myself) do when making a defense case based upon
precedent. The law certainly supports the current
state of affairs. But sometimes, the law is wrong from
an ethical or even logical perspective. Law and
morality are often related because the law frequently
reflects ethical or moral principles. Sometimes, how-
ever, it takes a little while for the law to catch up to
morality.

History is replete with instances of legally allowed,
but immoral, behaviors. In fact, at times the law has
specifically sanctioned what we now generally agree to
be institutionalized immorality, such as in the case of
slavery, or the use of human subjects in science
without proper protections, purpose, or consent.
Especially in issues surrounding emerging technol-
ogies, the law may lag far behind moral or ethical
expectations. This is the case, I contend, with the
application of IP laws to genes, tissues, and life forms.
‘While Sung makes the case well that the law permits
the current state of affairs, he has not addressed the
primary ethical arguments I suggest challenge the
practice.

He appeals to utility primarily in making the case
that IP is legally (and presumably ethically) applied to
life forms, genes, etc. Against this argument remains
the problem of a general lack of evidence. As I have

David Koepsell

argued already, the burden is on those who wish to
promote a state-sponsored monopoly that curtails free
speech and freedom of conscience (as copyright and
patent do by prohibiting free re-expression of pro-
tected ideas, objects, and processes) to show that such
restrictions are necessary, and that the good outweighs
their evils. Most of the history of human progress pro-
ceeded without IP, and there is simply no evidence
that the past few hundred years of progress would not
have occurred without IP. Utilitarians who wish to
suggest that IP on life forms, genes, and tissues is
necessary to promote progress can point to no utili-
tarian calculus or historical evidence that promotes
their case. They can cite correlation, but no causation.
As I have mentioned, much of the basic scientific
research that later becomes protected by IP is con-
ducted with public funds to begin with. By taking
that taxpayer money, and then diverting profits to
private entities, the taxpayer is then forced to pay
monopolistic rents to companies or institutions that
benefitted in the first place from their tax dollars in
order to reap any clinical reward.

Moreover, there are a number of studies that show
that the utilitarian arguments for IP protection are ill
founded, and not supported by the actual evidence
starting with research by Machlup and Penrose (1950)
and Machlup (1958) more than a half century ago. It
seems that research and progress are, in many cases,
hindered by state-created, artificial monopoly “rights”
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as researchers such as Wright (1999), Barnett (2000),
Lemley (2001), Moser (2003), Bell (2006), and
Torrance and Tomlinson (2009) have argued. Also,
Turner (1998) is dubious about the efficacy of the
patent system as a means of inducing invention, and
would argue against having a patent system if this
were its only justification. Merges and Nelson (1990)
have noted that most economic models of patent
scope and duration focus on the relation between
breadth, duration, and incentives to innovate, without
giving serious consideration to the social costs of
greater duration and breadth in the form of retarded
subsequent improvement. And Cotter (2002) claims
that, “empirical studies fail to provide a firm answer to
the question of how much of an incentive [to invent]
is necessary or, more generally, how the benefits of
patent protection compare to the costs” (p. 149).

It is taken as a matter of unchallenged faith by Sung
and others who promote IP in general that IP is a
necessary means to an end without which progress in
the useful arts and sciences would not be motivated or
proceed apace. But they have failed to meet their
burden of proof, and where such elemental matters
such as the genes, tissues, organs, and offspring are at
stake, and monopolistic rights are sought over them,
we ought to demand that the burden be met before
allowing such control. IP rights grant the right to the
holder to exclude others from their monopoly, which
necessarily impedes the ability to publish the pro-
tected expressions and freely research about or make
copies of protected objects or processes, and other-
wise interferes with rights to free expression that we
take for granted. Accordingly, such monopolies should
be granted hesitatingly, if at all, and under a utilitarian
framework only if the good clearly outweighs the bad.
No such calculus has been supported by IP propo-
nents, and it is their burden of proof.

Moreover, there may be more at stake than mere
utility, and as I have argued there are various duties
that are inviolable and that are nonetheless impeded
by IP rights over organs, tissues, genes, and embryos.
If, as I argue, there is no moral basis to grant exclusive
control over objects belonging to the commons-by-
necessity, or if, as others have argued, our dignity is
impaired by the grant of IP rights, then no claim of
utility can morally justify the grant of IP rights over
genes, tissues, organs, or embryos.

Ultimately, the law should change. It cannot be
relied upon as a measure of what is right, only what is
permitted by states. As before, when laws changed
slowly in reaction to cultural awakenings about var-
ious ongoing, inherent injustices, IP law must cease
being applied to create monopolies for those who
would tie up those things that belong not to any one
person, but to humanity as a whole, or to nature’s own
designs. Whether by utilitarian or deontological
analysis, IP proponents fail to argue convincingly
otherwise.
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Part 6

Should a Child Have the Right
to Refuse Medical Treatment

to Which the Child’s Parents
or Guardians Have Consented?

Introduction

“Do you realize you are going to die and your chil-
dren are going to be motherless?” This was the
question one of the anesthetists posed to Rachel
Underhill during her emergency Caesarean sec-
tion in a British hospital in 1999. Underhill was a
Jehovah’s Witness, and according to the doctrines of’
that faith, “blood must not be eaten or transfused,
even in the case of a medical emergency” (Singelenberg,
1990; WTBTS, 1990, 2008; Carbonneau, 2003).
British law is similar to American law in respecting a
person who qualifies as within the so-called age
of majority—the legal term associated with adulthood—
and at 24 years of age, Underhill clearly was an adult
who could assume control over her own actions,
decision, and person. So, the hospital respected her
wishes not to be transfused during the C-section,
where her twin girls were delivered prematurely
at 30 weeks of pregnancy. Underhill survived

the procedure without transfusions, and she ate beet-
root and received iron injections to restore her
hemoglobin counts to normal levels. After a 6-week
stay in a neonatal intensive care unit the twins
survived, too (BBC, 2007; Underhill, 2012). There
are other accounts of Jehovah’s Witnesses who were
not so lucky, however, dying as a result of not
receiving blood transfusions (Hull et al., 2007; BBC,
2010;JW, 2012).

Many people agree that an adult’s decision to do
what they see fit ought to be respected, as long as the
decision does not harm or potentially harm someone
else, even if the decision actually harms the adult
making the decision. The Kantian-based position
whereby one’s rationally informed act should be
respected (Kant, 1785/1998; Baron, 1999), along with
the Millian-based harm principle whereby a person’s
action should be prevented if it will harm another
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(Mill, 1859/2008; Wolft, 2006, pp. 104—124), both act
as the justification for freely made, adult decisions, such
as Underhill’s. As a 24-year-old adult woman, Underhill
was perfectly within her rights to deny a blood trans-
fusion in this obviously serious situation, just as any
adult with advanced cancer may decline the radiation
and chemotherapy treatments recommended by the
oncologist, or the schoolteacher decline to be treated
by EMTs at an auto accident, or the professional football
player may opt to check out of the hospital against the
wishes of the ER doctors who would like to keep him
overnight for observation because of the likely con-
cussion he received in a game earlier that day.

Even more people—including many Jehovah’s
Witnesses (Gillon, 2000)—would agree that, despite
one’s right to freely exercise decisions, Underhill
nevertheless made a poor decision to not receive
blood transfusions precisely because of the potential
harm to herself. On reflection, Underhill herself
admits this and, since her C-section, has given
permission to doctors so that her daughters may
receive transfusions (BBC, 2007; Underhill, 2012).
A C-section is an invasive, open surgery that requires
cutting through the walls of the abdomen and uterus.
On average, 2 woman can lose anywhere from 5 to
15% of her blood during the procedure, with the
possibility always there of complications of one sort or
another leading to much more blood loss (Larsson
et al., 2010; Schorn, 2010).

What if Underhill did die as a result of not
receiving a blood transfusion during her C-section?
Or, what if her newly born twins required a blood
transfusion as a result of some complication during
the C-section? If it is the case that many people think
that Underhill made a poor decision for herself, it
is arguably the case that many more people think that
she was being foolish and downright immoral for
(1) potentially leaving her children without their
mother (recall the anesthetist’s question), as well as
(2) signing her own children’s potential death warrant
by refusing a transfusion for herself and her children.
It could be argued that Underhill violated the harm
principle by setting up the conditions for her children
to be put in harm’s way. And—put colloquially—it
is one thing for Underhill to put herself in harm’s way;
it is quite another to put her children in harm’
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way. An 11-year-old girl’s death in Wisconsin due to
diabetes acidosis, and a 15-month-old baby girl’s
death due to bacterial pneumonia (both in 2008; see
Caplan, 2008; FDS, 2008) could have easily been
avoided with common, everyday medical treatments.
The parents in both of these cases turned to prayer
and their faith instead of medicine.

debates, and debacles
abound surrounding Underhill’s case and those similar

So, moral discussions,
to it, prompting fundamental questions such as: Does
a parent have the right to refuse treatment for his/her
child on religious grounds, or any other grounds? But
what if the tables were turned and it is a child (a minor
who has not reached the age of majority) who is the
one refusing medical treatment? One would be hard
pressed to find someone who thinks that the 6-year-
old has a right not to have his broken arm set and
placed in a cast, or that the 13-year-old can refuse a
spinal tap to determine if she has meningitis. But, what
if some fairly precocious and strong-willed 16-year-
old in the US needed a blood transfusion to save his
life, but vehemently is opposed to the transfusion
because he is a Jehovah’s Witness? What if his parents—
who are “disfellowshipped” and no longer subscribe
to the tenets of the Jehovah’s Witness faith—want to
force him to receive the transfusion. Does a parent
have the right to enforce treatment for his/her child on
religious grounds, or any other grounds? Also, should
minors have the right to refuse treatment, even when
against the will of their parents or guardians?

The following cases include examples of parents
respecting the choices of their children to refuse
medical treatment, as opposed to forcing their children
to do something they do not want to do outright.
Because of the personal relationship that is fairly
common between a parent and child, and the fact that
a parent has a tremendous influence on the thoughts
and beliefs of a child, cases where a child makes a
significant medical decision for her/himself that is in
direct opposition to the wishes of her/his parents are
certainly few and far between. And, when it is claimed
by a parent that, “I am respecting the thoughts and
choices of my child with respect to X,” we can almost
always read into this claim that, “I am respecting the
thought and choices of my child (which are really just
my thoughts and choices voiced through her/him) with



respect to X.” Further, as any parent who has had the
misfortune of going through this experience is keenly
aware of, seeing your own child in pain or suffering
with a life-threatening illness 1s horrible, and the
parent usually not only would happily trade places
with her/his child, but also may honor the wishes of
the child, even if those wishes do not seem to be in
the child’s best interests in the long term.

Abraham Cherrix was 15 years old when he was
diagnosed with Hodgkin’s lymphoma. After one
round of chemotherapy, he decided that he did not
want to endure the nausea and other effects of the
therapy anymore (Caplan, 2006;AJ, 2012). Embracing
alternative medical approaches, his parents respected
his decision and took Abraham to Tijuana, Mexico
to undergo Hoxsey Therapy, which includes a paste of
arsenic, sulfur, bloodroot, zinc, and other herbs for
topical treatments of skin cancers such as melanoma,
or a liquid made of potassium iodide, red clover,
barberry, prickly ash bark, and other ingredients that
one ingests for basically every other kind of cancer
(MDA, 2012). Not only was the sale of this treat-
ment outlawed by the US government in 1960 with
straightforward references to it as “quackery” as well
as numerous studies showing that it does not work
(and, in many cases, actually causing more harm to the
person treated; see Austin et al., 1994), but the US
Food and Drug Administration, the National Cancer
Institute of the National Institutes of Health, the
American Cancer Society, the American Medical
Association, and numerous other persons and groups
all over the world have derided this therapy and
seriously caution against it to treat any form of cancer
(ACS, 2012; WHO, 2012). Ironically—and maybe
even with a bit of poetic justice—the father and
founder of this treatment, Harry Hoxsey, developed
prostate cancer in 1967, and opted for standard
treatment and surgery when his own method failed
to work on himself (Ward, 1988;Young, 1992; Brinker,
1995; Caplan, 2007)!

As a result of the decision to stop Abraham’s
chemotherapy treatment, his parents were taken to
court in 2006 by the Accomack County Department
of Social Services in Virginia (Virginia v. Cherrix) and
found guilty of medical neglect of a minor. The
court ruled in that case that Abraham must continue

his chemotherapy, but a circuit court reversed the
decision on appeal. A compromise was eventually
reached whereby Abraham could receive treatment
from a board-certified oncologist who also utilizes
alternative cancer treatments (Barisic, 2007). In 2008,
after five treatments of concentrated doses of radia-
tion and immunotherapy consisting of vitamin sup-
plements, Abraham turned 18—the age of majority
in the US—and showed no signs of the disease
(Simpson, 2008). In essence, Abraham’s oncologist
followed standard medical procedures for this kind
of cancer that, if treated in this standard way, has a
high rate of success with some 90% or more people
being cured.

A 13-year-old from Minnesota named Daniel
Hauser made news in 2009 when he, too, refused to
Hodgkin’s
lymphoma. Eschewing standard medical practices

go through full treatment for his
in general, Daniel’s mother subscribes to the tenets
and healing practices of the Nemenhah Native
Americans—believing they are “100% effective” in
treating cancer by “starving it, not feeding it”’ (Nesbitt,
2009; Landis, 2010)—and so she took Daniel and fled
the state of Minnesota after only one round of che-
motherapy, disregarding the appellate judge’s order to
have her son finish off the four-round treatment.
Eventually she and Daniel returned to Minnesota
and, after a custody hearing—complete with X-rays
as evidence showing that one of Daniel’s tumors had
increased in size—Daniel was ordered by the judge to
complete the chemotherapy treatment, which he did.
In August of 2011, it was announced by a family
spokesperson that Daniel’s cancer was in remission
(Carlyle, 2011).

A sadder case concerns a 16-year-old named
Shannon Nixon who, with the consent and support
of her parents, refused treatment for her diabetes and
died in 1996. Instead of secking medical attention, she
and her parents opted to pray for her diabetes in their
church in Altoona, Pennsylvania just before Shannon
lapsed into a diabetic coma. Her parents were actually
charged and convicted of involuntary manslaughter
and endangering the welfare of a child and, after
rejected appeals, began serving their sentence in 2001
(SCP, 2000). “Why didn’t we seek medical treatment?
The answer 1s we didn’t feel it’s right because of our
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religion,” was the claim made by Shannon’s older
brother, Dennis Nixon, Jr, in a 2001 interview (Gibb,
2001). Ten years prior, in 1991, the Nixon’s lost their
8-year-old son to an ear infection that doctors say
could have easily been treated with antibiotics.

Most countries in the world set 18 as the age when
they can be considered to be fully in the age of majority,
namely, an adult who legally can assume control over
their own actions, decisions, and person. At 18, one is
no longer a minor, but a major, so to speak. Because of
the fact that 18 can be a somewhat arbitrary number
with obvious cases of teenagers under the age of 18
acting like 30-year-olds (and 30-year-olds acting like
teenagers, unfortunately!), there are a number of court
cases where the judge recognizes someone under the
age of 18 to be a mature minor, which in effect grants
her/him the rights and privileges of someone who is
at the age of majority. So, while it is widely agreed by
most legislative and judicial systems that parents are
the ones who are ultimately responsible for the actions
of their children, the well-being of their children,
providing medical care for their children, and other
similar kinds of obligations (see the US Supreme
Court decision, Parham v. JR. 442 US 584, 1979),
there are US state legislatures that recognize mature
minors as possessing certain privacy rights and abilities
to consent to a few types of medical treatment with-
out parental involvement. A significant ruling con-
cerning mature minors occurred in 1992 in the
WestVirginia Supreme Court case, Belcher v. CAMC
(422 SE2d 827), where the following factors were
considered central in determining whether someone
can qualify as a mature minor: age, ability, experience,
education, training, degree of maturity, degree of
judgment exhibited, past conduct, demeanor, and
the capacity to appreciate the nature, risks, and
consequences of a procedure.

Examples that would seem to encompass the spirit
of the mature minor doctrine include the State of
Pennsylvania allowing minors to be tested for STDs
or pregnancy, or seck substance abuse treatment or
psychotherapy, or even decide to have an abortion,
without the knowledge or consent of their parents.
Also, in Pennsylvania, an emancipated minor (one who
is financially independent and responsible for her/his
own medical care) is able to make certain medical
decisions without parental consent (PAC, 2012).
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William Winslade underscores the value of the
mature minor doctrine in the first chapter of this
section. However, cognizant of the fact that not every
legal decision—such as the mature minor doctrine—
is a moral one, and vice versa, Winslade offers moral
reasons that justify the right of a minor to refuse
medical treatment, even when against the will of a
parent or guardian. His argument is based in the idea
that a competent and rational person’s autonomy and
bodily integrity should be respected. Concerning
certain medical decisions, then, minors are deserving
of the same rights and privileges as any adult, and
“their level of competence should be assessed in
the context of the specific medical circumstance.” He
bolsters this argument with the practical observation
that, “adolescents who actively participate in medical
decisions affecting their bodies and their lives are
more likely to form a better relationship with their
physicians.”” And a better relationship with a physician
oftentimes means more efficient diagnoses and treat-
ments for the patient.

In the other chapter in this section, Catherine
Brooks begins by wisely noting something that applies
to this debate, as well as any legitimate, rational
debate: “It is in taking care to understand the precise
language to be employed that overly broad, general-
izing propositions may be avoided, and unintended
consequences may be limited. In paying attention to
the words themselves, we may engage in a more
nuanced discussion of the complexities of the issue
presented in the title statement” And a nuanced
discussion is precisely what she gives the reader.

After offering a history of important US court
cases that have led to the idea that parents are the pri-
mary medical decision-makers for their children,
Brooks goes on to clarify and qualify the concept
of consent in relation to lawful adulthood (the age of
majority). She notes, “autonomy is the hallmark
of adulthood in our jurisprudence: the adult person
is self-determining” and that minors in general are
viewed as not being autonomous and self-determining.
Whereas Winslade points to some evidence indicating
that there are minors who can understand the conse-
quences of their actions quite well, Brooks points out
the fact that by the time someone reaches the age of
16, sensory-seeking, impulsive, and risk-preferring
kinds of behavior are at their height. And, of course,



such behaviors oftentimes can be associated with
negative outcomes for these adolescents in terms of car
crashes, unwanted pregnancies, and the like. In the end,
although Brooks argues that to “impose on the child,
without recourse to proofs of maturity, the right and
corresponding responsibilities of medical decision-
making places an unreasonable burden on the child,”
she offers her own nuanced position, maintaining that
there are/can be cases where medical decision-making
is a wholly reasonable burden that may be placed on
the child who is mature enough to carry it.
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Chapter Eleven

The Child Should Have the Right to Refuse
Medical Treatment to Which the
Child’s Parents or Guardians

Have Consented

William J. Winslade

Black’s Medical Dictionary (2009) defines adolescence as “that age which follows puberty and precedes the age of majority.”

This chapter defends the right of an adolescent sometimes to refuse medical treatment over the objection of their par-

ents or physicians. The defense is based on moral considerations: respect for adolescents as persons, their capacity to
rationally deliberate and make personal choices, and their physical integrity. Categorical legal incompetence is
rejected in favor of individualized discussion and capacity assessments, and the circumstances, benefits, and burdens of

the treatments.

Introduction

In American law, minors under the age of 18 are
generally categorized as legally incompetent to make
their own medical decisions. Parents are the authorized
decision-makers unless an exception applies (such as
emancipated or mature-minor rules, which are
described below). The legal incompetence doctrine is
based on the right and the duty of parents to act in
what they consider to be the best interests of their
children. Black’s Medical Dictionary (BMD, 2009)
defines adolescence as “that age which follows puberty
and precedes the age of majority.” In this chapter,
I will argue that in some circumstances, some adoles-
cents should have the right to refuse medical treat-
ment over the objections of their parents and the
recommendations of their physicians. These situations

include some extremely burdensome and minimally
beneficial treatments, futile treatments for dying
children, or choices among more and less restrictive
and intrusive treatments. I will argue that the legal
incompetence policy is sometimes problematic, both
morally and practically. It is morally suspect because it
undermines respect for adolescents as persons and fails
to acknowledge their rights to personal autonomy
and bodily integrity. I will explain why these moral
considerations should sometimes override the legal
incompetence policy. As a practical matter, adolescents
who actively participate in medical decisions affecting
their bodies and their lives are more likely to form
a better relationship with their physicians. This will
enhance communication, trust, and compliance with
treatment programs. Even competent adolescents,
however, typically have dependence on their parents
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for emotional and economic support. Accordingly,
parents usually do and should play a role in adolescents’
medical decision-making. Incompetent adolescents,
like incompetent adults, do not have a right to make
their own medical-treatment decisions. Even in this
situation, however, adolescents’ preferences are rele-
vant, even if not decisive. Respect for persons is
manifested not only by respecting adolescents’ choices,
but also by the manner in which they are treated, even
if their preferences are overridden.

To support my position, I will first discuss the ideas
of competence and incompetence to refuse treatment
as it applies to adults. Next, I will discuss adolescent
development and why categorical age standards of
legal competence are flawed. Adolescents should be
evaluated for competency to refuse treatment on an
individualized basis in the context of the specific
treatment under consideration. I will then consider in
detail why moral rather than legal reasons support
adolescents’ rights to refuse treatment. Although my
position overlaps to some degree with the mature-
minor legal doctrine, I contend that the moral reasons
I offer provide a more convincing basis for permitting
competent adolescents in some situations to refuse
medical treatment. Next, I discuss the proper roles
of parents and physicians, and occasionally judges,
when an adolescent seeks to refuse recommended
medical treatment. Finally, I will present illustrative
cases where adolescents’ right to refuse treatment
should be respected.

Competence and Incompetence

In the law, adults are presumed to be competent to
consent to or refuse medical treatment, unless they
have been adjudicated to be incompetent. Competent
persons in a medical context must (1) sufficiently
comprehend relevant information about diagnosis,
prognosis, and treatment, (2) be able to assess and
deliberate about their treatment options, (3) rationally
evaluate risks and benefits of recommended treat-
ments, and (4) make a voluntary choice whether to
consent or refuse the recommendations (Beauchamp
& Childress, 1979/2009, p. 71; USDH, 2009; BMA,
2011).
and voluntariness need not be perfect, but must

Comprehension, deliberation, rationality,
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be adequate and appropriate for the circumstances.
A competent person must at least have the capacity
to meet these criteria. On occasion, of course, a
competent person’s abilities and capacities may be
diminished by psychological, physical, or environ-
mental factors. Even persons that have the capacity for
rationality may sometimes make irrational choices.

In the bioethics literature about the concept
of competence, some commentators argue that com-
petence is a threshold concept that is not a matter of
degree (Buchanan & Brock, 1990). You are either
competent or not. Others argue that competence is
a gradient concept that admits of degrees (Grisso &
Appelbaum, 1998; also Jonas, 2007; Kim, 2010). I
find the latter approach to be more useful. Even if
competence is a threshold concept, then the criteria
by which it is determined whether competence has
been established are gradient concepts. The important
point is that competency determinations are often
subtle and nuanced for both adults and adolescents.

Legal decisions concerning competency are based
on the testimony of patients and physicians, and,
sometimes, mental-health professionals. Failure to
meet the standards for any of the four criteria for
competence may render adults incompetent to make
their own medical decisions. In such situations, either
a surrogate or a judge will decide on behalf of the
incompetent person whether or not to accept a
treatment recommendation.

There are two specific situations in the US, however,
that are exceptions to the judicial standard. Persons
who have been diagnosed by a psychiatrist with a
serious mental illness as a result of which they are a
danger to themselves or others can be involuntarily
detained in a psychiatric facility, though not neces-
sarily treated without informed consent or a judicial
order of incompetence (Geller & Stanley, 2005). Also,
resulting from the court decisions in Barnett v. Bachrach
(34 A.2d 626, 1943) and Canterbury v. Spence (464 FE2d
772, D.C. Cir. 1972), in a hospital emergency room,
clearly competent adults may refuse treatment, but if
someone is sick or injured with a life-threatening
emergency and clearly incompetent (say unconscious)
or seems to be obviously incompetent (incoherent,
delusional, etc.), emergency-room physicians can treat
that person without consent, at least to stabilize her/
him. Otherwise, adults presumed to be competent



and not judicially determined to be incompetent
have a legal right to refuse recommended medical
treatment, even if it may be life-saving.

For example, assume that an adult with emphysema
comes to the emergency room with breathing diffi-
culties. He is told that he needs to be placed on a
ventilator and may become permanently respirator-
dependent. The man, who had previously experienced
brief periods of respiratory support, is not willing
to risk respirator dependence despite the risk of
respiratory arrest or failure. The man is legally per-
mitted to refuse the recommendation and leave the
emergency room.

Sometimes it is asserted that even though judges
must make a competency ruling, physicians can
determine if a patient has decision-making capacity.
For example, suppose the man with emphysema is
accompanied by a family member. Physicians may
believe the man lacks decision-making capacity, and
the family member may be asked to intervene and
serve as a surrogate decision-maker. Strictly speaking,
physicians are not legally authorized to make
competency determinations. The decision-making
capacity terminology sometimes usurps a legal
determination of competency or incompetency.
Physicians are even sometimes accused of presuming
just the opposite of the law: that all patients are
incompetent and that informed consent is a mere
formality, if not a useless gesture. It is also sometimes
said that physicians treat patients as incompetent if
they disagree with a treatment recommendation
and competent if they agree. Although this over-
simplification may be somewhat misleading, it is not
totally mistaken. Adults (and adolescents) are often
unfamiliar with medical information and find it
difficult to assess it (especially if they feel or fear that
they are sick). This makes it challenging to evaluate
treatment options rationally and to make voluntary
decisions; it is often easier for patients to acquiesce
to the recommendation. Although the legal and
ethical issues raised about the difference between
legal competence and decision-making capacity
cannot be fully explored here, legal competence is
more of a threshold concept, whereas decision-making
capacity is more of a gradient idea (Buchanan &
Brock, 1990; Wilks, 1997; Wicclair, 1999; Checkland,
2001; Kim, 2010).

Legal Incompetence of Minors and the
Categorical Age Criterion

The American legal system typically relies on
categorical distinctions to facilitate judicial decision-
making. Judges dislike vagueness and ambiguity, and
prefer bright line categories. This is partly to counter
the way in which the adversary system polarizes
debate by creating doubt, challenging credibility of
witnesses, disputing the weight of evidence, etc. It
makes it challenging for judges and juries to render
clear-cut verdicts. The presumed legal incompetence
of minors is usually reasonable when applied to infants
or very young children. They generally lack the
cognitive and psychosocial capacity to make their own
medical decisions. Even here, however, very young
and gravely ill children with chronic or terminal illness
may display a precocious maturity that surpasses that
of their anguished parents. Dying children sometimes
display acute awareness, appreciate their situation, and
come to terms with it sooner and better than their
parents. This is especially true when parents cling to
false hopes of cure and insist on painful treatment
when a child understandably prefers palliative care. In
St. Jude Children’s Hospital in Memphis, each young
child is individually evaluated by an interdisciplinary
team for their capacity to participate in or even make
their own medical decisions, especially when further
treatment is both futile and painful.

With regard to adolescents, the categorical legal
incompetence of minors up to the age of 18 is more
problematic. Adolescents differ in several respects from
very young children. Adolescents are often developing
their own identities, seeking increasing independence
from their parents, and cultivating their relationships
with peers. Adolescents are in transition. They are
beginning to be more reflective and more aware of
their future and the consequences of their actions.
Admittedly, adolescents are also sometimes impulsive,
reckless, and irrational; so are many adults. Research
has shown that adolescents, especially between 15
and 18, have acquired learning and reasoning skills
that enable them to understand, deliberate, reason,
and make voluntary choices (Kuther, 2003; Albert &
Steinberg, 2011; Sarkar, 2011). They are evolving
toward adulthood.
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Adolescents vary widely in their level of maturity as
well as competence to make their own decisions in
many areas of their lives. The categorical age criteria
become suspect if not arbitrary. For example, in the
US, adolescents are permitted to drive at 16, vote at
18, and drink at 21. Which is the age of maturity
for medical decision-making? Minors are sometimes
permitted to seek treatment for sexually transmitted
diseases without parental permission to pursue public-
health goals and to relieve adolescents from fear of
repercussions from telling their parents. Similarly, ado-
lescents who want an abortion may seek authorization
from a judge to protect the adolescents’ constitutional
right to privacy and bodily integrity as well as to avoid
negative parental reactions. Emancipated minors, such
adolescents who are married or living independently
and financially independent may also make their own
medical decisions. Some states, such as Pennsylvania,
permit minors to obtain mental-health treatment
without parental consent (O’Connor, 2009). A key
underlying factor in some of these exceptions to the
legal incompetence of minors to make their own
medical decisions is their right to integrity of both
their bodies and their minds. I will say more about
this moral consideration later.

In some states, the mature-minor rule provides an
exception to the legal incompetence of minors to
consent to or refuse medical treatment. The classic
statement of the mature-minor rule was formulated
in 1987 in Cardwell v. Bechtol (724 S.W.2d 739, 748), a
Tennessee case in which a physician treated a 17-year-
old girl for back pain without parental consent.
Although the trial judge ruled that the physician
committed malpractice, the jury did not find the
physician liable for failing to obtain informed consent
from the parents. The Tennessee Supreme Court
formulated the classic statement of the mature-minor
rule as follows:

Whether a minor has the capacity to consent to medical
treatment depends upon the age, ability, experience,
education, train